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D&O Insurance: What Directors and Officers Should be Thinking About 
in the Sarbanes-Oxley World  
 

The liability risk for directors and officers has never been higher.  
Directors and officers face increasing responsibility, heightened time 
commitments and lower investor tolerance for performance and governance 
failures, all triggering potentially greater risks of litigation.   

 
Audit committee members in particular are becoming responsible for 

appointing the auditors, reviewing non-audit services, and overseeing procedures 
to encourage whistleblowers.  The New York Stock Exchange and Nasdaq may 
soon add additional audit committee tasks.  Senior corporate officers are now 
required to certify to the accuracy of their corporation’s periodic reports and to 
the effectiveness of their corporation’s disclosure controls and procedures.  Soon 
they will also need to oversee their corporation’s internal controls as well.   

 
At the same time, increases in securities class action settlements, 

September 11th losses and depressed stock returns, among other things, have 
resulted in D&O insurance policies with much higher premiums, increased 
deductibles and lower limits being offered by fewer high-quality insurers during 
the past year with no improvement in sight. 
 
Key D&O Insurance Issues 
 

Given the increased prospects for liability, directors and officers need to 
closely review the details of their insurance policies to determine whether their 
D&O coverage is state-of-the-art.  Because D&O insurance forms are continually 
evolving, directors and officers should regularly consult with an insurance broker 
and counsel experienced with D&O insurance to ascertain whether there are new 
standard terms or possibilities for enhanced manuscript coverages which should 
be included in their insurance policies.  Among the key provisions which directors 
and officers should consider in evaluating their D&O policies are the following: 

 
• Shared Limits.  In recent years, D&O insurance policies generally 

have provided coverage for both the directors and officers and the 
corporation itself.  This “entity coverage” could adversely affect 
directors and officers to the extent that a policy’s per-claim and 
aggregate limits are reached or reduced by claims in respect of the 
corporation’s own liability and related defense costs. 
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One option is to create different sublimits for the corporation on 
the one hand and the directors and officers collectively on the other 
hand.  However, even with separate sublimits, if the insured entity 
is subject to bankruptcy proceedings, the individual directors and 
officers can be adversely affected by substantial delays if the 
trustee or creditors contend that the policy or its proceeds are 
property of the debtor’s estate.  Similarly, insurance companies 
now regularly seek bankruptcy approval for payments to directors 
and officers if they perceive any risk that the D&O policy or its 
proceeds will be considered property of the debtor’s estate.  Such 
delays also can greatly complicate settlement of potential 
individual liability.   
 
Probably the best alternative, which is increasingly available, is to 
have completely separate primary or excess policies for individuals 
with limits that cannot be affected by claims against the 
corporation.  A D&O policy that insures only individuals will not 
be treated as property of the debtor’s estate. 
 
Yet another alternative could be to amend the policy to provide 
that directors’ and officers’ coverage is paid before the 
corporation’s.  It is, however, uncertain how such sublimits would 
be treated in a bankruptcy of the corporation. 

 
• Insured vs. Insured Exclusion.  D&O insurance policies often 

disallow coverage when one insured party (e.g., the corporation) 
brings an action against another insured party (e.g., the directors).  
In bankruptcy, the insurer may argue that a claim brought by the 
trustee in bankruptcy against the directors is not covered by the 
policy because the trustee stands in the shoes of the corporation.  
Directors and officers may want to make sure that their D&O 
policies do not allow the trustee in bankruptcy to be deemed the 
corporation for this purpose or otherwise expand this exclusion. 

 
• Misrepresentation in the Application.  In some cases, insurance 

companies may refuse to pay a claim for all insured parties where a 
misrepresentation was committed by the person who signed the 
insurance application.  The policy should make it clear that the 
misrepresentation by the signing officer does not affect otherwise 
innocent directors and officers (i.e., that the misrepresentation is 
severable from the coverage available to the other insureds). 
 

• Fraud.  D&O policies usually have an exclusion for claims arising 
out of fraud.  The exclusion should only apply if fraud is found by 
the court in a final judgment.  Moreover, it is crucial to make clear 
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that the fraud of one officer or director is not imputed to anyone 
else--i.e., that the fraud is severable. 

 
• Final Adjudication.  D&O policies typically include exclusions 

for claims that arise from a director’s or an officer’s wrongful act 
done for personal benefit or through his or her intentional conduct.  
Final judicial determination of personal benefit, fraud and 
intentional conduct should be required for these exclusions to 
apply.  In recent years, most insurers have removed the “final 
adjudication” limitation on the applicability of these exclusions 
from standard policies. 

 
• General Counsel’s Knowledge.  General counsel’s knowledge 

acquired as legal counsel should not be imputed to the corporation 
or other insureds. 

 
• Preferred Counsel.  Directors and officers should make sure that 

the insurer does not restrict their choice of defense counsel in the 
event of a claim to a panel list mandated by the insurer that does 
not include desired counsel.  Directors and officers should make 
sure their desired counsel is on any such list when placing or 
renewing coverage. 

 
• Extended Reporting Period Options for Claims First Made 

After Policy Expiration.  D&O coverage is written on a “claims 
made” basis, which requires notice of claims, or notice of 
circumstances which could lead to claims, to be submitted to the 
insurer during the policy term.  Such policies typically include a 
“retroactive date” which defines the earliest date for which the 
policy provides coverage for wrongful acts. 

 
 When a corporation changes D&O insurers, the new insurer may 

be unwilling to retain the retroactive date used in the previous 
policy.  Under these circumstances, the directors and officers 
should consider whether to purchase extended reporting under the 
previous policy, which would preserve the old retroactive date to 
allow a year or more to report claims under the old policy.  
Similarly, exercise of any extended reporting option should be 
considered whenever a new policy provides narrower coverage 
than an existing policy that is about to expire, such as when the 
new policy excludes claims based on circumstances of which the 
insureds are aware at, or acts that occurred prior to, the inception 
of the new policy. 

 
Some insurers are limiting the availability of extended reporting 
options and pricing those offered at historic highs.  Options for 
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one, two and three years are desirable to cover claims arising from 
acts prior to the policy’s expiration even if made thereafter.  For 
transactional matters, a six-year period may be desired and the 
insurer should be asked at inception to commit to offer it. 

 
• Other Exclusions.  Directors and officers should seek to 

understand all of the exclusions included in their policy.  Other 
exclusions typically included in D&O policies deny coverage for, 
among other things, (1) criminal acts, (2) actions brought by a 
federal or state regulatory body (such as the SEC or Department of 
Justice), (3) punitive damages, (4) claims arising out of improper 
personal benefit, (5) claims resulting from ERISA violations and 
(6) terrorist acts.  Obviously, it is also important to verify that the 
policy does not contain a “securities law” exclusion. 

 
Non-Rescindable Side A Coverage 
 
 Directors and officers should also consider requiring their corporation to 
obtain non-rescindable “Side A” excess executive liability insurance.  This 
insurance policy would cover the independent directors when the underlying 
policy is rescinded or commuted, has its limits exhausted, or excludes the claim 
due to a restatement exclusion.  This policy is not cancelable (except for non-
payment of premiums), defines “securities claim” to include claims brought by a 
bankruptcy trustee, and does not exclude coverage due to a financial reporting 
restatement or insider wrongdoing.   
 

In obtaining “side A” coverage, directors and officers may want to seek to 
negotiate a provision that requires the insurer to respond if the insured corporation 
itself does not honor its indemnification obligations, particularly for defense costs, 
within a defined period of time (30-90 days) after they have made a written 
demand on the corporation (or debtor in possession or bankruptcy trustee).  
Although this provision is not presently typical, it would be very beneficial in 
limiting out-of-pocket advances of costs by the officers and directors. 
 
Charter and Bylaw Considerations 
 
 As a complement to reviewing their D&O insurance, directors and officers 
should also review the indemnification provisions under applicable statutes and as 
included in the corporation’s charter and bylaws, as well as in any contract for the 
director’s or officer’s services.  In particular, directors and officers should verify 
that the bylaws provide for the timely advancement of expenses to directors and 
officers.  Corporations may also be more likely to advance expenses when 
requested if the by-laws provide that the corporation is obliged to reimburse 
attorneys’ expenses in a successful effort to enforce the obligation to indemnify.  
The bylaws should also be reviewed to ensure that they provide indemnification 
coverage as broad as that allowed by the applicable state statute. 
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Conclusion 
 
 Given current insurance market conditions, insurers may not be willing, 
even for their most favored insureds, to provide the kind of coverage that most 
corporate buyers of insurance desire in the post-Enron environment.  Insurers also 
may impose a very substantial additional premium for superior coverage.  So that 
an insured has adequate time to explore the markets and make informed decisions 
about available options and pricing, we recommend that detailed attention to 
renewal (in consultation with an insurance broker and counsel) should begin at 
least 90 days in advance of the end of the policy term. 
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