
With increasing globalization, companies 
are continually faced with new challenges. 
The United States began efforts to combat 
global corruption in 1977 when it passed 
the Foreign Corrupt Practices Act, or FCPA, 
regulating the way U.S. companies transact 
international business. The Act’s anti-bribery 
provisions, prohibiting bribery of foreign 
officials by American corporations,  
and accounting provisions apply  
to domestic and foreign  
issuers of securities in  
the United States and  
to non-issuers. One of the  
by-products of globalization has  
been increased anti-corruption  
enforcement efforts.
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M&A Activity and the FCPA
Companies making acquisitions have to ensure that they are 
not buying an FCPA enforcement problem. FCPA due diligence 
needs to be carried out in tandem with appropriate legal 
advice should problems be uncovered. The collapse of the 
Titan acquisition by Lockheed Martin illustrates the importance 
of adequate due diligence. Only 2% of Titan’s sales involved 
contacts with foreign officials, and yet Lockheed’s due diligence 
uncovered bribes paid by Titan’s foreign subsidiary. Following 
an investigation, the SeC complained that Titan failed to 
exercise reasonable oversight and lacked a meaningful FCPA 
compliance program. In March 2005, subsequent to the 
collapse of the $1.8 billion acquisition by Lockheed Martin, 
Titan was fined $13.5 million for violations of the anti-bribery, 
internal controls and books and records provisions of the FCPA. 
Moreover, Titan agreed to pay an additional $15.5 million in 
disgorgement and in prejudgment interest to the SeC.
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Department of Justice Opinion Letters
As a result of stricter FCPA enforcement, prudent acquirers 
should consider obtaining FCPA opinion letters from the 
department of Justice when there is a question of whether 
certain conduct conforms with the department of Justice’s 
current FCPA enforcement policy. background information, 
copies of all operative documents and detailed statements of 
all collateral agreements must be submitted with each opinion 
request. The requesting company has an affirmative obligation 
to make full and truthful disclosures for the Attorney general 
to evaluate. After conducting the necessary due diligence, 
attorneys can assist in seeking such opinion letters. 

Within 30 days of receiving a request, the Attorney general 
must respond to the request by issuing an opinion letter that 
states whether the prospective conduct complies with the 
department of Justice’s FCPA enforcement policy. 

“Last year, the U.S. department 
of Justice filed sixteen new FCPA 
cases - twice as many as in 2006. 
between 2006 and 2008,  
a total of thirty cases were filed, 
amounting to more than all the 
cases filed by the SeC in the 
previous twenty-eight years of  
the statute.”



FCPA enforcement Issues
Stated broadly, the Foreign Corrupt Practices Act prohibits 
bribery of foreign officials for the purpose of obtaining 
or retaining business. The Act also focuses on accounting 
transparency requirements to prevent the use of “slush funds” 
to finance bribery, as well as requiring implementation of 
internal controls. 

The FCPA has both criminal and civil penalties, and the Justice 
department and the SeC share enforcement responsibilities 
for FCPA violations. Recent increased emphasis on such 
enforcement gives reason for American companies doing 
business internationally to take notice of the statute and its 
potential consequences. Last year, the U.S. department of 
Justice filed sixteen new FCPA cases - twice as many as in 
2006. between 2006 and 2008, a total of thirty cases were 
filed, amounting to more than all the cases filed by the SeC  
in the previous twenty-eight years of the statute. Additionally, 
foreign companies that conduct business in the U.S. can violate 
the FCPA if a decision, payment, or communication for a  
corrupt practice abroad originated in U.S. territory. 

The current high-water mark for penalties assessed under  
the FCPA sits at a combined $44 million which was set  
in April 2007 against a Texas-based energy company and  
its subsidiary for bribery of government officials in Kazakhstan. 
Other enforcement actions have similarly resulted in  
substantial penalties for companies dealing abroad. For 
example, in May 2005, a U.S. healthcare company was  
fined $4.7 million in criminal and civil penalties for paying  
cash commissions to government-owned hospitals in China  
that were working with its Chinese subsidiary company. 
With the increased frequency of enforcement actions and  
the increased penalties being assessed, it is clear that  
avoiding FCPA violations is of paramount importance in  
today’s global business world.

Gray Areas
As FCPA prosecutions have increased, legal “gray areas” have 
emerged. Courts have moved to relax the mental state required 
for an FCPA violation, while narrowing the longstanding 
exception for “facilitating payments” expediting routine 
transactions. each development poses a significant liability risk 
to the uninformed international business. 

Intent: The FCPA bars payments “corruptly” and “willfully” 
made to government officials to secure business. Several courts 
have recently found this language to include individuals and 
corporations aware their actions were generally wrong, rather 
than specifically barred by the FCPA. In United States  
v. Kay (2007), employees of a rice exporter were found  
guilty under the FPCA, although they were unaware of its 
prohibitions. In United States v. Kozeny (2007), an indictment 
of employees of a british Virgin Islands corporation for 
payments made to Azerbaijani oil officials was upheld without 
requiring knowledge of the FCPA’s specific provisions. As a 
result, firms that fail to investigate possible violations, despite 
awareness of generally wrongful payments, may be liable.  

Facilitating payments 
The FCPA exempts, “any facilitating or expediting payment to 
a foreign official, political party, or party official the purpose of 
which is to expedite or to secure the performance of a routine 
governmental action by a foreign official, political party, or party 
official.” Traditionally this “facilitating payments” clause covered 
ministerial acts such as mail delivery and permit processing. 
Misinterpreting the scope of the “facilitating payments” 
exception can be a costly mistake. In Kay, corporate officers 
were indicted for paying haitian officials to grant preferential 
customs treatment. At trial, the defendants claimed the 
payments were meant to avoid costs associated with customs 
delays, and were thus “facilitating payments.” The jury rejected 
these arguments and found the defendants guilty. 
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