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SEC Proposes Enhanced Disclosure and Updated 
Exemption from Registration for Non-US Issuers

The US Securities and Exchange Commission, or SEC, has proposed amendments to the disclosure 

requirements for foreign private issuers1 and to an exemption from registration under Section 12(g) of the 

Securities Exchange Act of 1934, or Exchange Act.2 These rule changes are intended to enhance and 

modernize disclosure for non-US issuers in response to the increased globalization of the securities 

markets and advancements in information technology.  If adopted, the amended rules will make it easier 

for non-US issuers to claim an exemption from registration under the Exchange Act, while facilitating 

access for US investors to the material disclosure documents of non-US issuers.  The amended rules will 

also shorten the filing deadline for annual reports on Form 20-F and impose enhanced disclosure 

requirements on foreign private issuers.  This memorandum summarizes the proposed rule changes, 

compares these proposed changes to the current registration and reporting obligations of non-US issuers 

and sets forth the potential effects the proposed changes will have on the non-US issuer disclosure 

regime.

I. The Foreign Issuer Reporting Enhancements

The SEC proposed several enhancements of the reporting requirements applicable to foreign private 

issuers, of which the principal proposals are discussed below.3 The majority of these proposals, referred 

to as the Foreign Issuer Reporting Enhancements, affect issuers that are required to file an annual report 

on Form 20-F.  Foreign private issuers that have securities listed on a US stock exchange or have issued 

securities pursuant to a US registration statement are subject to the periodic reporting requirements 

under the Exchange Act.

  
1 “Foreign private issuer” is defined as any foreign issuer other than a foreign government except an issuer meeting the following 
conditions: (1) More than 50 percent of the issuer's outstanding voting securities are directly or indirectly held of record by residents 
of the United States; and (2) Any of the following: i) The majority of the executive officers or directors are United States citizens or 
residents; ii) More than 50 percent of the assets of the issuer are located in the United States; or iii) The business of the issuer is 
administered principally in the United States.
2 SEC Votes to Propose All-Electronic Disclosure for Foreign Issuers, SEC Press Release No. 2008-20 (February 13, 2008), 
available at: http://www.sec.gov/news/press/2008/2008-20.htm. 
3 Foreign Issuer Reporting Enhancements, SEC Release No. 33-8900 (February 29, 2008), available at: 
http://www.sec.gov/rules/proposed/2008/33-8900.pdf.  
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A. Accelerating the Reporting Deadline for Form 20-F Annual Reports

Currently, the annual report on Form 20-F is due to be filed within six months after the end of the issuer’s 

fiscal year.  The proposal seeks to accelerate that deadline from six months to 90 days after the issuer’s 

fiscal year-end in the case of large accelerated filers4 and accelerated filers,5 and to 120 days after for all 

other issuers.  The SEC is not proposing to accelerate the reporting deadline for Form 40-F, which is 

used by eligible Canadian issuers under the Multijurisdictional Disclosure System, or MJDS. The 

proposal provides for a two-year transition period so that if the proposed amendments were adopted this 

year, the Form 20-F filing deadline would change for the fiscal years ending on or after December 15, 

2010.  The SEC stated in the release that issuers will not need as much time to produce the Form 20-F 

going forward since under new rules issuers can prepare financial statements under IFRS as issued by 

the IASB, and will not need to provide a US GAAP reconciliation.  

B. Disclosure About Changes in a Registrant’s Certifying Accountant
The SEC proposes to amend Form 20-F to require foreign private issuers to disclose information about 

changes in the issuer’s certifying accountant.  Currently, US companies report any changes in and 

disagreements with their certifying accountant in a current report on Form 8-K.  Foreign private issuers 

have not been required to provide similar disclosure.  Those foreign private issuers that are listed on the 

NYSE are already required to notify the market about a change in their auditors, although this information 

is required to be furnished under cover of Form 6-K, which does not have the substantive disclosure 

requirements of Form 8-K.  Upon adoption of the proposed amendment, foreign private issuers will be 

required to disclose changes in and disagreements with their certifying accountants in their annual 

reports on Form 20-F, as well as in registration statements.

C. Annual Disclosure About ADR Fees and Payments
The SEC proposes to amend Form 20-F to require foreign private issuers to disclose information about 

fees and charges paid by holders of American Depositary Receipts, or ADRs, and payments made by the 

depositary to the foreign issuer whose securities underlie the ADRs.  Currently, limited disclosure about 

fees and other payments made by ADR holders to the depositary are provided in the Form F-6 that is 

filed to register the deposited securities under the Exchange Act.  The amendment would require 

disclosure of fees and other payments made by ADR holders to the depositary on an annual basis, and 

would also require disclosure of payments made by depositaries to the issuers for sponsored ADR 

facilities.  

  
4 "Accelerated filer" is an issuer after it first meets the following conditions as of the end of its fiscal year: (i) the issuer had an 
aggregate worldwide market value of the voting and non-voting common equity held by its non-affiliates of $75 million or more, but 
less than $700 million, as of the last business day of the issuer’s most recently completed second fiscal quarter; (ii) the issuer has 
been subject to the requirements of § 13(a) or 15(d) of the Act for a period of at least twelve calendar months; (iii) the issuer has 
filed at least one annual report pursuant to § 13(a) or 15(d) of the Act; and (iv) the issuer is not eligible to use the requirements for 
smaller reporting companies in Part 229 of this chapter for its annual and quarterly reports.  
5 "Large accelerated filer" is an issuer after it first meets the following conditions as of the end of its fiscal year: (i) the issuer had an 
aggregate worldwide market value of the voting and non-voting common equity held by its non-affiliates of $700 million or more, as 
of the last business day of the issuer’s most recently completed second fiscal quarter; (ii) the issuer has been subject to the 
requirements of § 13(a) or 15(d) of the Act for a period of at least twelve calendar months; (iii) the issuer has filed at least one 
annual report pursuant to § 13(a) or 15(d) of the Act; and (iv) the issuer is not eligible to use the requirements for smaller reporting 
companies in Part 229 of this chapter for its annual and quarterly reports.
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D. Disclosure About Differences in Corporate Governance Practices

The SEC proposes to amend Form 20-F to require listed foreign private issuers to disclose information 

about the differences in the foreign private issuer’s corporate governance practices and those applicable 

to US companies under the relevant exchange’s listing rules.  The NYSE, NASDAQ and Amex already 

require non-US companies listed on their exchange, many of whom are non-US issuers, to provide this 

disclosure either in their annual reports, and/or on their websites.  Under the proposed rules, foreign 

private issuers would have to provide a concise summary in their Form 20-F annual reports of the 

significant ways in which the foreign private issuer’s corporate governance practices differ from the 

corporate governance practices of US companies listed on the same exchange.  The SEC expects that 

the new disclosure provided in response to the proposed Item 16G would be similar to what foreign 

private issuers currently provide in response to the corporate governance disclosure requirements of the 

exchange on which their securities are listed. 

E. Financial Information for Significant, Complete Acquisitions

The SEC proposes to amend Form 20-F to require foreign private issuers to provide certain financial 

information in annual reports on Form 20-F about significant acquisitions completed during the issuer’s 

most recent fiscal year that are significant at the 50 percent or greater level.6 Currently, US companies 

must present the financial statements of significant acquired businesses at the 20 percent or greater level 

and pro forma financial information in their registration statements under the Securities Act of 1933, or 

Securities Act, as well as in a Form 8-K.  Item 17(a) of Form 20-F, as proposed, would require foreign 

private issuers to provide the financial information required by Rule 3-05, namely the financial statements 

for a significant business that has been acquired, and Article 11 of Regulation S-X, which pertains to the 

preparation of related pro forma financial statements.  The annual report Form 20-F would not be 

required to contain the information required by Rule 3-05 and Article 11 of Regulation S-X if the 

information was provided previously in a registration statement, the acquisition was only probable, or the 

information concerned individually insignificant acquisitions.    

F. Annual Test for Foreign Private Issuer Status 

The SEC proposes to permit reporting foreign issuers to assess their status as a foreign private issuer 

once a year on the last business day of their second fiscal quarter, rather than on a continuous basis, 

which is currently required.  If a foreign issuer determines that it no longer qualifies as a foreign private 

issuer on the last business day of its second fiscal quarter, it would be required to comply with the 

reporting requirements and use the forms prescribed for domestic companies beginning on the first day 

of the fiscal year following the determination date.  A reporting company that qualifies as a foreign private 

issuer would be able to avail itself of the accommodations associated with that status beginning on the 

determination date on which it establishes its eligibility as a foreign private issuer.  

  
6 Under Rule 1-02(w) of Regulation S-X, the significance of an acquired business is measured by the comparison of: (1) the 
registrant’s investment in the acquired business (acquisition price) to the registrant’s total assets, (2) the acquired business’ total 
assets to the total assets of the registrant, or (3) the acquired business’ pre-tax income to the pre-tax income of the registrant.
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If adopted, the proposed amendment would also require a Canadian issuer that plans to use the MJDS to 

test its foreign private issuer status on the last business day of its second fiscal quarter.  However, the 

proposed amendment would not change the responsibility of a Canadian issuer to check its eligibility to 

use Forms 40-F and 6-K based on all of the other requirements of those Forms at the end of its fiscal 

year, or the requirement that a Canadian issuer test its ability to use the MJDS Securities Act registration 

statement forms at the time of filing.  

G. Segment Data Disclosure

Currently, Instruction 3 to Item 17 of Form 20-F permits certain foreign private issuers to omit segment 

data from their financial statements that are otherwise prepared in accordance with US GAAP and still 

have a qualified US GAAP audit report as a result of this omission.  The SEC proposes to amend Form 

20-F by eliminating this rarely-used accommodation.  

H. Availability of the Limited US GAAP Reconciliation Option in Annual Reports and 
Registration Statements Filed on Form 20-F

The SEC is also considering eliminating the availability of the limited US GAAP reconciliation option that 

is contained in Item 17 of Form 20-F for foreign private issuer registrants.  Under the current regime, the 

limited option is available to a foreign private issuer that has listed a class of securities on a national 

securities exchange or a class of securities registered under Exchange Act Section 12(g), but has not 

conducted a public offering in the US of its securities.  If such a company provides financial statements 

with a US GAAP reconciliation, it is not required to provide the extensive footnote disclosures required by 

US GAAP and Regulation S-X, unless these disclosures are otherwise required under its home country 

GAAP.  If adopted, the amendment would eliminate this option and require all foreign private issuers to 

provide these footnote disclosures as part of its US GAAP reconciliation disclosure.  Canadian MJDS 

filers would not be affected by the proposed change and would continue to be able to provide financial 

statements according to Item 17 of Form 20-F.  

The SEC anticipates that if the amendment is adopted in 2008, a foreign private issuer that currently 

prepares its financial statements according to Item 17 of Form 20-F would be required to prepare 

financial statements pursuant to Item 18 for its Form 20-F for its first fiscal year ending on or after 

December 15, 2009.

I. Exchange Act Rule 13e-3
The SEC proposes to amend Exchange Act Rule 13e-3, which pertains to going private transactions by 

reporting issuers or their affiliates, by adding cross-references to the recently adopted deregistration and 

termination of reporting rules applicable to foreign private issuers.  Currently, any issuer or affiliate that 

engages in a specified transaction must file a Schedule 13E-3 disclosing its plan to take the company 
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private and provide information about the proposed transaction.7 The SEC is proposing to amend the 

rule to specify that the cited effect is deemed to have occurred when a US or foreign issuer becomes 

eligible to deregister under the new deregistration rules adopted last year.

II. Proposed Amendments to the Section 12(g) Registration Requirements

The SEC is also proposing amendments to the exemption from the registration requirements of Section 

12(g) of the Exchange Act for the equity securities of foreign private issuers that is contained in Rule 

12g3-2(b).8 The exemption allows foreign private issuers to have their equity securities traded on a 

limited basis in the US over-the-counter market without being required to register pursuant to Section 

12(g) of the Exchange Act.

Under the current rules, absent an exemption, a non-US issuer must register a class of its unlisted equity 

securities pursuant to Section 12(g) of the Exchange Act if the company has total assets of $10 million or 

more and the class has 500 or more owners of record of whom 300 or more are US residents.  

Registration under either the Securities Act or the Exchange Act will subject the company to ongoing 

public reporting obligations under the Exchange Act and the corporate governance requirements of the 

Sarbanes-Oxley Act.    

As an alternative to registration and undertaking of reporting obligations under the Exchange Act, a 

foreign private issuer can apply for a Rule 12g3-2(b) exemption.  Currently, the application procedure 

entails sending a letter to the SEC requesting an exemption and furnishing paper copies of material 

information, since the beginning of its last fiscal year, the issuer: (i) has made or is required to make 

public pursuant to the law of the country of its domicile or in which it is incorporated or organized, (ii) has 

filed or is required to file with the stock exchange on which its securities are traded and which was made 

public by such exchange, or (iii) has distributed or is required to distribute to its security holders.  Last 

year the SEC adopted amendments to Exchange Act Rule 12g3-2 which, among other changes, permit a 

foreign private issuer to maintain a Rule 12g3-2(b) exemption by publishing electronically its non-US 

disclosure documents.9

The SEC is proposing to eliminate Rule 12g3-2(b)’s written application process and instead grant an 

automatic exemption if a foreign private issuer complies with certain listing, trading and disclosure 

requirements as follows:  

  
7 The obligation to file a Schedule 13E-3 is triggered by Rule 13e-3 when an issuer and/or any of its affiliates are engaged in a 
specified transaction or series of transactions that have either a reasonable likelihood or a purpose of causing (i) any class of equity 
securities of the issuer that is subject to Section 12(g) or Section 15(d) of the Exchange Act to be held of record by less than 300 
persons, or (ii) the securities to be neither listed on any national securities exchange nor authorized to be quoted on an inter-dealer 
quotation system of any registered national securities association.  
8 Exemption from Registration Under Section 12(g) of the Securities Exchange Act of 1934 for Foreign Private Issuers, Release 
No. 34-57350 (February 19, 2008), available at: http://www.sec.gov/rules/proposed/2008/34-57350.pdf.
9 Termination Of A Foreign Private Issuer’s Registration of a Class of Securities Under Section 12(g) and Duty to File Reports 
Under Section 13(a) or 15(d) of the Securities Exchange Act of 1934, Release No. 34-55540 (March 27, 2007), available at: 
http://www.sec.gov/rules/final/2007/34-55540.pdf.
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• an issuer must maintain a listing of the subject class of securities on one or more exchanges in a 

non-US jurisdiction that, either singly or together with the trading of the same class of the issuer’s 

securities in another non-US jurisdiction, constitutes the primary trading market for those 

securities;

• either: 

o the average daily trading volume of the subject class of securities in the United States for 

the issuer’s most recently completed fiscal year has been no greater than 20 percent of 

the average daily trading volume of that class of securities on a worldwide basis for the 

same period;10 or

o the issuer has terminated its registration of a class of securities under Section 12(g) of 

the Exchange Act, or terminated its obligation to file or furnish reports under 

Section15(d) of the Exchange Act, pursuant to Exchange Act Rule 12h-6;

• unless claiming the exemption in connection with or following its recent Exchange Act 

deregistration, the issuer has published specified non-US disclosure documents, required to be 

made public from the first day of its most recently completed fiscal year, in English on its Internet 

Web site or through an electronic information delivery system generally available to the public in 

its primary trading market;11 and

• an issuer must not have any Exchange Act reporting obligations under Section 13(a) or Section 

15(d) of the Exchange Act.

All non-US issuers that meet the above requirements would be immediately exempt from Exchange Act 

registration under Rule 12g3-2(b) without having to apply to, or otherwise notify, the SEC concerning the 

exemption.  The proposed amendments also permit a successor issuer to claim the exemption upon 

effectiveness of its exit from the Exchange Act reporting system.  The above requirements were 

designed, in part, to correspond with recently amended Exchange Act rules that simplify process for a 

foreign private issuer to terminate registration and reporting obligations.  For example, upon the 

effectiveness of its deregistration, a foreign private issuer that had suspended its Exchange Act reporting 

obligations pursuant to Rule 12g-4, 12h-3 or 12h-6 would immediately satisfy the non-reporting 

requirement of the Rule 12g3-2(b) exemption, assuming that it had not otherwise incurred additional 

Exchange Act reporting obligations.  A foreign private issuer that suspended its reporting obligations 

pursuant to the statutory terms of Section 15(d) would also satisfy the non-reporting condition 

immediately upon its determination that it had less than 300 shareholders as of the beginning of its most 

recent fiscal year.  The current rule precludes any issuer that suspended its reporting obligations under 

  
10 Under the current rule, in order to be eligible for the Rule 12g3-2(b) exemption, an issuer must look back over the previous 
eighteen months and determine whether it had Exchange Act reporting obligations during that period.  Exchange Act Rule 12g3-
2(d)(1) makes the exemption available to Canadian issuers that have only filed with the SEC specified MJDS registration 
statements.  In Release No. 34-5540 (March 27, 2007), this requirement was eliminated for a foreign private issuer upon the 
effectiveness of its termination of Exchange Act registration and reporting pursuant to Rule 12h-6.  Under the proposed rule 
amendments, an issuer would have to determine at the end of each fiscal year, other than the year in which it first claims the 
exemption, whether it still met the 20 percent trading volume standard.  
11 Unless in connection with or following a recent Exchange Act deregistration, in order to claim the Rule 12g3-2(b) exemption, the 
proposed amendments require that an issuer electronically publish information that it: (A) has made public or been required to 
make public pursuant to the laws of the country of its incorporation, organization or domicile, (B) has filed or been required to file 
with the principal stock exchange in its primary trading market on which its securities are traded and which has been made public 
by that exchange, and (C) has distributed or been required to distribute to its security holders.  
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Section 15(d) of the Exchange Act from ever being able to obtain the Rule 12g3-2(b) exemption, no 

matter how much time has elapsed from the effectiveness of the suspension.  Adoption of the proposed 

amendments would eliminate the lapses during which some foreign private issuers deregistered or 

terminated their reporting obligations pursuant to Rule 12g-4, 12h-3 or 12h-6 or Section 15(d), but were 

ineligible to claim the Rule 12g3-2(b) exemption.

As proposed, the Rule 12g3-2(b) exemption will remain in effect as long as a foreign private issuer 

satisfies the electronic publication condition, or until:

• the issuer no longer maintains a listing for the subject class of securities on one or more 

exchanges in its primary trading market;

• the average daily trading volume of the subject class of securities in the United States exceeds 

20 percent of the average daily trading volume of that class of securities on a worldwide basis for 

the issuer’s most recently completed fiscal year, other than the year in which the issuer first 

claims the exemption; or

• the issuer registers a class of securities under §12 of the Exchange Act or incurs reporting 

obligations under §15(d) of the Exchange Act.

While the proposed rule will make it easier for companies to make use of the exception, the exception will 

no longer be available for companies that do not have a local trading market outside of the US.

The current rules allow a Canadian issuer to simultaneously have Exchange Act reporting obligations 

solely from having filed a specified MJDS registration statement under the Securities Act and claim the 

Rule 12g3-2(b) exemption.12 Under the proposed rule amendments, MJDS registrants would be eligible 

to claim the Rule 12g3-2(b) exemption on the same grounds as other foreign registrants.  Thus, if an 

MJDS registrant exited the Exchange Act reporting regime under Rule 12h-6, 12g-4 or 12h-3 or Section 

15(d), it could claim the exemption, assuming it satisfied the other conditions of the proposed rule 

amendments.  Otherwise, the filing of a MJDS registration statement under the Securities Act or 

Exchange Act would trigger Exchange Act reporting obligations and preclude that issuer from claiming 

the exemption.  

The rule proposal would establish a three-year transition period to accommodate a currently exempt 

issuer that could lose the exemption upon the effective date of the revised rule because it did not satisfy 

the trading volume threshold.  That issuer would have to register under Exchange Act Section 12, if it 

could not qualify for the amended exemption, no later than three years from the effective date of the rule 

amendments.  This transition period would grant affected issuers sufficient time to prepare for and 

complete the Section 12 registration process. 

The rule proposal would also establish a three-month transition period following the rule’s effectiveness, 

during which SEC staff would continue to process paper submissions under Rule 12g3-2(b), in order to 

  
12 The specified MJDS registration statements include: Form F-7, F-8, F-9, F-10 or F-80, except as provided by Rule 12g3-2(e).
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provide issuers with sufficient time to develop their electronic publishing capabilities and investors to 

determine how best to access the electronic publications of Rule 12g3-2(b)-exempt companies.  

Following the three-month period, the SEC would no longer process paper submissions under Rule 

12g3-2(b).   

* * *
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