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I
n recent years there have been a number of 
legislative and regulatory changes aimed 
at simplifying the process by which those 
who suffer loss as a result of competition law 

breaches can obtain compensation. The latest 
amendments to the Competition Act 1998 
(CA 1998), via the Consumer Rights Act 2015 
(CRA 2015), were passed in the last weeks of 
the most recent UK Parliament. The changes, 
which are expected to come into force on 1 
October 2015, include:
ff increasing the types of competition 

law cases that the Competition Appeals 
Tribunal (CAT) hears; and
ff introducing a right to bring opt-out 

collective actions and to enter into opt-out 
collective settlements for infringements of 
competition rules.

These changes are likely to result in a 
significant increase in the number and type of 
competition-based damages claims brought 
in the UK with a corresponding increase 
in the likelihood that businesses will find 
themselves as claimants or defendants in 
such actions. This article outlines the key 
procedural requirements for commencing 
and continuing collective actions for breaches 
of competition laws, damages that may be 
awarded by the CAT in respect of such actions 
and the procedural requirements for entering 
into opt-out collective settlements.

opt-out class actions 
Section 47A of CA 1998 permits “a 
person” to bring a claim for damages or an 

injunction resulting from an infringement 
decision or an alleged infringement of:
ff the prohibition contained in Chapters I 

and II of CA 1998; or
ff Arts 101 or 102 of the Treaty on the 

Functioning of the European Union 
(TFEU).

“ These changes are 
likely to result in a 
significant increase in 
the number and type 
of competition-based 
damages claims 
brought in the UK”

Historically, in order to commence 
representative proceedings, the 
representative needed to be a “specified 
body” under CA 1998. The consumer body 
Which? is the only body that has ever been 
“specified” for this purpose. Notwithstanding 
that the provision was introduced in 2002 
only one such claim has ever been brought 
(1078/7/9/07 The Consumers’ Association 
v JJB Sports Plc). Similarly, representative 
proceedings brought under CPR 19.6 
for damages arising from breaches of 
competition laws have also faced difficulties. 
For example, the Court of Appeal held in the 
case of Emerald Supplies Ltd v British Airways 
Plc [2010] EWCA Civ 1284, [2010] All ER 
(D) 200 (Nov) that the claimants could not 
satisfy the procedural requirement that each 
have “the same interest” in the claim and, 
as a result, the representative element of the 
claim was struck out.

The new s 47B provides that “proceedings 
may be brought before the Tribunal 
combining two or more claims to which s 
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actions can be brought in the Competition 
Appeals Tribunal for breaches of Competition 
Law.

 f These changes are likely to significantly 
increase the number and type of 
competition-based damages claims brought 
in the UK.

47A applies” by “a person who proposes to 
be the representative in those proceedings”. 
These proceedings are referred to as 
“collective proceedings”. Before a collective 
proceeding can be commenced, the CAT is 
required to make a collective proceedings 
order (CPO) (s 47B(4) of CA 1998). The CAT 
may only make such an order if:
ff it considers that the person who brought 

the proceedings is a person who the 
CAT could authorise to act as the 
representative (s 47B(5)(a)); and
ff it is in respect of claims which are 

eligible for inclusion in collective 
proceedings (s 47B(5)(b)).

Section 47B gives rise to a number of 
questions, including: (i) who the CAT 
will authorise to act as a representative?; 
(ii) what types of claims are eligible for 
inclusion in collective proceedings?; and 
(iii) should the collective proceeding be 
brought on an opt-in or opt-out basis?

Who can be authorised to act as the 
representative?
An application for a CPO is required 
to contain, among other things, a 
description of the proposed class. The 
CAT may authorise any person to act 
as the representative of the proposed 
class regardless of whether that person 
falls within the class of persons to be 
represented. Significantly, there is 
no restriction on trade associations 
or consumer bodies acting as such a 
representative. The only pre-condition is 
that the CAT must determine that “it is just 
and reasonable for that person to act as a 
representative in those proceedings”. In 
making this determination, the CAT must 
have regard to the factors listed in ss 77(2) 
and (3) of CA 1998 including whether the 
proposed representative would “fairly and 
adequately act in the interests of the class 
members” (r 72(2) of the Draft CAT Rules). 
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The legislative history of the CRA 
2015 suggests that Parliament intended 
there to be a restriction on law firms, 
third party funders or special purpose 
vehicles acting as the representative. For 
example, the Business Innovation and 
Skills Select Committee recommended 
that the CAT rules “should clarify that 
collective proceedings cannot be brought 
by law firms, third party funders or special 
purpose vehicles”. This recommendation 
was accepted by the government noting that 
this was “an important safeguard to prevent 
vexatious claims”. Significantly, however, 
the Draft CAT Rules do not contain a per se 
prohibition preventing these parties acting 
as a representative party. 

Which claims are eligible for inclusion 
in collective proceedings?
As noted above, collective proceedings 
combine “two or more claims” to which 
s 47A applies. Each of the claims must: 
(i) raise “the same, similar or related 
issues of fact or law”; and (ii) be suitable 
to be brought in collective proceedings 
(s 47B(G)). The Draft CAT Rules further 
provide that the CAT may certify claims 
as “eligible” for inclusion in collective 
proceedings where, having regard to all the 
circumstances, it is satisfied that the claims 
sought to be included:
ff are brought on behalf of an identifiable 

class of persons;
ff raise common issues; and
ff are suitable to be brought in collective 

proceedings.

It is not clear how the requirement 
that claims must “raise common issues” 
relates to the statutory requirement that 
each such claim must raise “the same, 
similar or related issues of fact or law”. The 
discrepancy between these two provisions 
may prove significant given the protracted 
disputes over commonality that have 
occurred in other jurisdictions.

In respect of the second requirement, the 
Draft CAT Rules set out a non-exhaustive 
list of factors the CAT is required to take 
into account when determining the issue 
of suitability including whether collective 
proceedings “are an appropriate means 
for the fair and efficient resolution of the 
common issues” (r 78(2)). 

Should the proceedings be opt-in or 
opt-out?
The CAT is required to state in the CPO 
whether the collective proceedings are opt-
in or opt-out. Opt-in collective proceedings 
are those brought on behalf of each class 
member who “opts in” by notifying the 
representative that the claim should be 
included in the collective proceedings. 

Conversely, opt-out collective proceedings 
are those brought on behalf of each class 
member except:
ff any class member who opts out by 

notifying the representative; and
ff any class member who: (i) is not 

domiciled in the UK at a time 
specified; and (ii) does not opt in by 
notifying the representative that the 
claim should be included.

In determining whether collective 
proceedings should be opt-in or opt-out, 
the CAT is required to “take into account 
all matters it thinks fit” including those 
listed in r 78(2) as well as the strength of 
the claims and whether it is practicable for 
the proceedings to be brought as opt-in. 
There is no requirement for a proposed 
representative to specify from the outset 
whether they want the proceedings to be 
opt-in or opt-out. This may be included in 
the future as part of pro-forma documents 
prepared by the CAT.

“ The combined 
impact of these 
changes is to cement 
the UK’s position 
as the EU forum of 
choice for private 
competition law 
claims”

Damages awards
The principal remedy available to the CAT is 
an award of damages. While the CAT is not 
permitted to award exemplary damages, it 
is permitted to make an aggregate award of 
damages (s 47C(2)). Aggregate damages are 
those made without first having undertaken 
an assessment of the amount of damages 
recoverable in respect of each individual 
class member. The CAT is required to give 
directions for assessment of the amount 
that may be claimed by individual class 
members. Those directions may include:
ff a method or formula whereby such 

amounts shall be quantified;
ff provision for making an interim 

payment;
ff appointment of an independent third 

party to determine a claim or dispute by 
any represented person regarding the 
quantification of the amount; and 
ff a requirement that the apportionment 

of the aggregate award as between 
represented persons is approved by 
the CAT.

Settlements
CA 1998 also makes provision for the 
collective settlement of disputes. CA 
1998 distinguishes between settlements 
entered into prior to the commencement 
of collective proceedings and after the 
commencement of collective proceedings. 
In both cases, a settlement cannot be 
entered into without the approval of  
the CAT. 

Where a CPO has been made ie, after the 
commencement of collective proceedings, 
CA 1998 sets out two requirements that 
must be satisfied before the CAT can 
approve a collective settlement (s 49B): the 
proceedings must have been certified as 
opt-out proceedings; and the CAT must be 
satisfied that the terms of the settlement 
are “just and reasonable”. In determining 
whether a settlement is just and reasonable, 
the CAT must have regard to the factors 
listed in r 93(7) of the Draft CAT Rules. 

Where a CPO has not been made, a 
request for a collective settlement order 
must be preceded by a CPO (s 49B(4)). CA 
1998 contemplates that where a collective 
settlement order is sought, the application 
should be coupled with a request for a CPO 
(s 49B(5)). Any settlement will only bind 
those members of the class who did not opt-
out of the settlement and the CAT must be 
satisfied that: (i) the terms of the settlement 
are “just and reasonable”; and that it is just 
and reasonable for the class representative 
to act as such in the collective settlement 
proceedings. 

the future
In addition to the changes set out above, 
the UK is also required to implement the 
EU Damages Directive by 27 December 
2016 which, inter alia, requires EU member 
states (including the UK) to ensure that a 
final infringement decision of a national 
competition authority or review court 
of any other EU member state is deemed 
to be “at least prima facie evidence that 
an infringement of competition law has 
occurred and, as appropriate, may be 
assessed along with any other evidence 
adduced by the parties”. By the end of 2016, 
it will be possible for parties to bring opt-
out collective proceedings in the UK and 
establish liability by reference to the final 
infringement decision of any EU national 
competition authority. The combined 
impact of these changes is to cement the 
UK’s position as the EU forum of choice for 
private competition law claims.  NLJ
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