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“National champions have the incentive to protect their customer base and limit cross-border connections and competition.”

THE EUROPEAN
ANTITRUST UPDATE

Some analysts have applauded combinations that will allow
for a “dual fuel” package combining gas and electricity. Gas
Natural’s hostile bid for Spain’s Endesa started the current
takeover turmoil. The EC had to decline the jurisdiction it
wanted because of rules that favour Member States keeping
final say where in excess of two-thirds of the parties’
turnover is in one Member State. Endsa lost its application
in the EC courts to force EC intervention but has won an
injunction in a Spanish court by alleging Gas Natural's bid
may have involved collusion with a competitor.

E.ON Ruhrgas grabbed the headlines with an all cash counter-
offer to Gas Natural’s, to create the world’s largest public
electricity and gas provider. The Spanish government actively
supported the Gas Natural bid over the objections of its own
competition regulator and Gas Natural agreed to sell up to
€ 9 billion of gas and electricity assets to Iberdrola, Spain’s
number two power generator. The Portuguese competition
authority has separately opened an inquiry into Gas 
Natural's bid. 

Under Spanish takeover rules, Gas Natural has one chance 
to improve its offer in a sealed bid. E.ON also has this
opportunity and both sealed envelopes would be 
opened simultaneously. 

The EC has warned Madrid not to use illegal protectionist
means to block E.ON’s bid and questioned the new Spanish
law to veto or impose conditions on takeovers of domestic
utilities. Neelie Kroes, the Competition Commissioner, issued
a warning saying that if “a member state intervenes to 
block a merger of a European dimension that falls within 
the exclusive competence of the European Commission, it 
is highly likely that it would be acting in violation of the
merger regulation”. The moves by the French and Italian
governments seem an ever greater challenge. Peter
Mandelson, the EU Trade commissioner, has been quoted in
the financial press as saying: “National champions have the
incentive to protect their customer base and limit cross-
border connections and competition.”

Neelie Kroes has told the European Parliament she will act
against undue interference by national authorities and also
indicated that existing practices in the energy sector may be
anti-competitive “abuses”. Actions are likely against the
energy giants (see inside story). The takeover tussle to
control Europe’s energy supply is likely to harden her resolve.

Europe’s energy sector is consolidating, but competition may be threatened by tit-for-tat protectionist measures by EC
national governments. France, Spain and Italy have been accused of going too far to create national energy champions 
at the same time that the EC has committed to reform monopolistic utilities that could lead to the break up of those 
energy giants.

In the takeover battles, the EC has formally written to the French government to ask whether it “disrupted” a bid by Enel,
the Italian electricity group. France announced support for a € 73 billion merger between Gaz de France (GdF), the largest
player in the French gas market, and Suez, the biggest electricity supplier in the Benelux region. GdF/Suez would create
Europe’s second largest energy group by sales after Germany’s E.ON Ruhrgas. Italy is now considering using state 
influence over Enel and ENI, the oil and gas group, to create an even bigger Italian national energy “champion”.

Peter Mandelson, EU Trade Commissioner.

DUELS FOR
DUAL FUEL
EC steps into takeover turmoil
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Rocketing inflation in merger fees
Gone is the time where filing was free or inexpensive. Both 
the UK and Italy have revised the level of their merger fees…
significantly. Fees in the UK will triple and range from £15,000
to £45,000 from April 6, 2006, depending on the target’s
turnover. But that’s not the end of it: the Department of Trade
and Industry has already indicated that the fees will double
again from April 6, 2009. In Italy, parties to a notified deal 
will be asked for 1% of the value of their transaction, with a 
cap at € 50,000. 

Ireland abolishes pricing rules, France relaxes them 
Ireland is revoking the 1987 Groceries Order that bans below
invoice selling. The order prohibited retailers from passing 
on any discounts that they received from their suppliers. In
contrast, France has recently relaxed the rules, allowing retailers
to pass part of the discounts to the retailers. These “below the
invoice” prohibition rules aimed to protect small shops against 
a price war engaged by supermarkets but have proved to be
largely ineffective. They have not prevented the difficulties of
small groceries, and have contributed to higher inflation rates. 

Latvia: fines imposed for failure to notify 
A fine of € 13,000 has been imposed in Latvia for failing to
notify to the merger authorities a transaction that consisted 
of executing a lease agreement.

Boots/Unichem merger cleared
The OFT has acted quickly to clear the Boots/Unichem merger.
The acquisition creates the largest retail pharmacy group in the
UK, with a market share of 19% of the retail pharmacy market
at a national level and a combined market share up to 30-40% 
for some categories of medicines. The OFT was not concerned
that the transaction might lead to price increases at a national
level. However, at a local level, the OFT feared that competition
might be eliminated. It found that the merger would result in 

a monopoly or a duopoly in about 100 areas across the UK, 
and asked for divestments in these areas. 

Irish CEO convicted for withholding information
Pat Truman, head of the Irish cylinder gas supply company
Trugas, was convicted for refusing to provide the Competition
Authority (CA) with, what he claimed is, “sensitive commercial
information” regarding volume sales and retail outlets. The CA
argued that this information is required to determine market
share and that while it would be treated confidentially, there
would be a possibility of disclosure.

Prices too low?
The Danish Competition Council has found television broadcaster
TV 2 guilty of abuse of dominance by offering its customers
loyalty rebates. The rebates increased progressively depending
on the customer’s total purchase of commercial advertising spots
during a year. The rebates forced TV 2’s competitors to keep
their average prices at a level lower than TV 2’s marginal price. 

Swedes get tough on recommended prices
The Swedish Competition Authority (SCA) has acted against 
the franchisor of the “7-eleven” retail business, Reitan, for 

NATIONAL ROUND UP 
EU Member States key competition decisions

using recommended prices as a cover for price fixing. Prices
were put into a joint computer system to print out price labels
but could only be altered by Reitan. Any franchisees who
wanted to set prices below the recommended prices had to set
up a pricing system of their own. The SCA held this system in
reality fixed prices. Reitan offered to alter the computer system
to allow franchisees to set their own prices, and this
commitment was accepted by the SCA, but they have still
sought a fine of € 300,000.

Caps on slots at airports to be considered
The OFT has published a paper on trading of airport slots. The
EC is considering introducing secondary trading of airport slots,
allowing airlines to buy, sell and lease slots. The paper considers
that there are strong arguments for this which would reduce the
current rigidities in the current slot allocation system. Existing
second-tier airlines would also be better placed to challenge
incumbent airlines. The paper points out that measures need to 
be taken to combat a dominant airline controlling slots, or
strategically selling or leasing them, at its hub airport. Caps on
the number of slots that can be held at certain airports will be
considered, as will the enforced sale of slots.

First European jail sentence for price fixing
An Irish jury has found West Ireland heating oil distributors guilty
of price fixing and a suspended jail sentence of six months has
been imposed on JP Lambe, chairman of the Connacht Oil
Promotion Federation and the chief co-ordinator. The Court found
a high level of participation among distributors, although a small
number refused to get involved.  Lambe sought to induce those
not involved to join the cartel. This marks a serious turn in
criminal enforcement in Europe and is the first European jail
sentence for price fixing.

“This marks a serious turn
in criminal enforcement 
in Europe and is the first
European jail sentence for
price fixing”.

EC IN BRIEF

Car Dealer Restrictions Lifted... General Motors 
and BMW have agreed to lift some restrictions on
their dealers from selling and servicing competing
brands. The EC rules on motor vehicle distribution
means dealers must be allowed to sell more than
one brand in their showrooms. They also state 
that authorised repairers for one brand cannot be
restricted from repairing other makes. GM and BMW
have altered the terms of the agreements following
the EC's intervention in order to avoid possible fines.

Open Markets... Stock exchanges and clearing
houses across Europe have been warned by Neelie
Kroes to open up their systems and cut the cost of
cross-border share trading. Bourses which operate
“vertical silos” (electronic trading platforms and

post-trading clearing and settlement services) can
make the cost of cross-border share trading six
times higher than domestic trading. Kroes has said
that a true European clearing and settlement system
is necessary “plumbing” for the EU financial
markets. “If the industry doesn’t act, the
Commission will.” Meanwhile, the UK's Competition
Commission has cleared the bids by Euronext and
Deutchse Börse for London Stock Exchange plc after
remedies were offered. These were designed to
ensure the independence of LSE's clearing provider
should either of the bids succeed. Macquarie Bank's
cleared bid for the LSE was withdrawn.
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In February, the EC issued a highly critical preliminary report on the state of competition 
in Europe’s gas and electricity markets that may herald the break-up of energy giants. Neelie
Kroes, the Competition Commissioner, called it a “word of warning” to the industry and the
start of “a period of more intensive antitrust enforcement”. High prices and limited choice in
the energy sector remains and the EC has indicated it will now deploy a more proactive use of
competition policy tools. The remaining market distortions identified are:

• Market concentration. Most gas and electricity markets remain highly concentrated, and 
the old incumbents often retain a firm control of their traditional territory. There has been 
very little new entry. Gas incumbents tend to control imports and/or domestic production. 
Electricity incumbents tend to control the upstream generation assets.

• Vertical foreclosure. Incumbents are often vertically integrated, enjoy long-term contracts 
with suppliers and there is a lack of available gas and electricity that could be acquired by 
alternative providers.

• Lack of market integration. Both gas and electricity markets are still largely national. In 
the gas market, new entrants find it very difficult to secure transit capacity on key routes 
locked up by incumbents. In electricity, there is an overall lack of interconnector capacity 
and the capacity that is there is not fully available to new entrants. 

• Lack of transparency. Network users have requested more transparency on access, transit 
capacity and on storage, and more information on technical availability of inter-connectors 
and transmission networks.

• Pricing. There have been dramatic price increases over recent months for both gas and 
electricity. Gas prices in most long-term supply contracts are linked to oil or oil derivatives. 
Unlike hub prices, these contracts fail to react to changes in supply and demand of gas.

Commissioner Kroes has indicated she is looking to bring “abuse of dominance” cases that
could be based on long-term downstream contracts, or the hoarding of capacity on pipelines,
gas storage and interconnectors. Kroes also indicated that the EC will probably take a closer
look at the price-setting mechanisms on electricity wholesale markets. The tenor of the
findings suggests that the EC could impose “full structural unbundling” forcing energy groups 
to separate their supply and retail businesses from their network operations.

ENI fined for abuse of dominant market position... The Italian Competition Authority has
decided that ENI abused its dominant market position by hindering the entry of independent
operators in the wholesale supply of natural gas by discontinuing work on upgrades to the
TransTunisian gas pipeline. The Authority has imposed a fine of € 290m, ordering ENI to desist 
and give third parties access by October 2008. 

Burlington acquisition gets Dutch nod... The Dutch Competition Authority (NMa) approved 
the proposed acquisition of North Sea operator Burlington Resources Inc. by ConocoPhilips. 
The announcement followed just days after the EC cleared ConocoPhilips’ acquisition of Louis
Dreyfus Energy and Refining companies in Germany. In a separate move, the NMa has also
announced that it is evaluating the operation of the Dutch Electricity and Gas Acts and called 
for comments.

German authority acts against E.ON Ruhrgas... The Federal Cartel Office (FCO) has sent
E.ON Ruhrgas a warning letter against its long-term gas supply contracts. Ruhrgas has unrivalled
access to gas production sources. About 70% of the regional and local gas companies in
Ruhrgas’s network area have long-term contracts with Ruhrgas. The contracts (in excess of 
5 years) tie-up supply and are said to foreclose competitors.

Portugal blocks fuel sector deal... Portugal’s competition authority has blocked a merger
between Esso and Galp, a local fuel supplier. With up to 90% market share in some parts 
of the country, Galp was said to enjoy too many attributes that could lead to a lessening of
competition in the market for marine diesel, including vertical integration. It also enjoys
considerable customer loyalty by granting long credit periods. The authority said there were 
no compensating efficiencies.

Ian Norris, the former chief executive of Morgan Crucible, the British-
based engineering group, has lost the first round of his UK High Court
battle against extradition to the US on price-fixing charges under the
controversial Extradition Act 2003. However, this round only
concerned judicial review of the alleged "irrationality" of the Secretary
of State's designation of the US as a country to which defendants
could be extradited, though no prima facie case had been made out

EC jolts energy markets

EXTRADITION BATTLES by the foreign government seeking extradition.

The US Department of Justice (DOJ) alleges that between 1989 
and 2000 Norris conspired with senior executives at other companies
to fix prices of carbon products sold in the US. In order to be an
extradition offense, it must be shown that the US crime was also 
a crime in the UK at the time. The District Court decision that it was 
is subject to a separate appeal. Price-fixing did not expressly become
a criminal offense in the UK until 2003. But the court held “dual
criminality” was made out because the charges equated to
“conspiracy to defraud” (and attempting to pervert the course of
justice by hiding evidence) which may carry more than 12 
months’ imprisonment.

General counsel from FTSE 100 companies are lobbying government
officials amid growing awareness of the threat of extradition faced 
by directors for alleged offenses such as fraud or cartel activity. The
extradition arrangements are attracting attention for being “lopsided”
and designed for terrorists but used against business people. A few
days prior to the Norris Judicial Review application, a judgment was
handed down that the Extradition Act 2003 is not contrary to the
European Convention on Human Rights. The issue is highly charged
and will be closely watched especially now the criminalised “Cartel
offense” is in force in the UK. The DOJ has made clear that it will
continue aggressively to seek to identify appropriate cases in which 
to pursue the extradition of foreign executives on price-fixing charges. 
If Norris loses it will be the first time the DOJ has succeeded in this.

A long stretch in the US?

Member States action in the energy sector

INDUSTRY IN THE 
SPOTLIGHT 
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MICROSOFT

Microsoft has responded to the EC's threat of daily penalties of € 2 million but the battle 
is far from over. In its 2004 decision, the EC found that Microsoft had leveraged a
dominant position in the market for personal computer operating systems into the markets
for work group-server operating systems and for media players. Apart from imposing a 
fine of € 497 million, the EC ordered Microsoft to disclose complete and accurate interface
documentation necessary to allow non-Microsoft work group servers to achieve inter-
operability with Windows PCs and servers. The EC alleged in December that Microsoft
was not complying with these obligations. In January, Microsoft announced that it intends
to license all relevant Windows server source code information in order to resolve all issues
connected with its compliance. It has released a draft source code licence, although it
was not obliged to do so. In responding to the EC, Microsoft has published its defence 
and indicates it has complied fully with the technical documentation requirements imposed,
and the Commission has ignored critical evidence in its haste to attack the company’s
compliance. Microsoft also wants to open to the public the closed door proceedings before 
a decision to impose new fines is made and has offered “unlimited free technical
assistance” to help rival companies.

Microsoft filed with the Commission two independent expert reports by software system
engineering professors who examined the technical documentation created and who
concluded that the inter-operability information as provided by Microsoft meets current
industry standards, particularly in such a complex domain. 

This is the first proceeding in which the Commission has applied its greatly enhanced power
to impose penalties for alleged non-compliance of up to 5 per cent. of the firm's average
daily turnover. The case is likely to define the procedural and transparency standards to
which the Commission is subject. Microsoft alleges that the EC has continually changed its
interpretation of what technical documentation is required by the vague language of the
2004 decision and denied full access to the file underlying its complaints. It is seeking
documents from its competitors in US proceedings which it says may show collusion with
the EC and undue influence over the proceedings by its competitors. 

ANSWERS EC’S
CHALLENGE

“Hundreds of Microsoft employees and
contractors have worked for more than 30,000
hours to create over 12,000 pages of detailed
technical documents that are available for license
today. In addition Microsoft has offered to
provide licensees with 500 hours of technical
support and has made its source code related 
to all the relevant technologies available under 
a reference license”.

MICROSOFT EMPLOYEES AND CONTRACTORS HAVE WORKED FOR MORE THAN 30,000 HOURS TO CREATE OVER
12,000 PAGES OF DETAILED TECHNICAL DOCUMENTS.
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GE/HONEYWELL
SNATCHING VICTORY

The Commission must base its case on evidence... The Court did approve the Commission’s assessment of GE’s pre-
merger dominance in large commercial jet engines because of (1) the financial strength of GE’s subsidiaries (its plane
leasing business, GECAS and GE Capital) and, (2) the reliability of using market shares on a bidding market, at least where
they are sustained at 50% over time. But when it came to considering how dominance would impact competition post-
merger, the CFI considered that conglomerate-type mergers (ie. mergers with no horizontal overlaps), as a general rule,
could not be expected to produce anti-competitive effects. The Commission had the onus to provide “convincing evidence”
that such mergers create or strengthen dominance by showing that a company is likely to engage in commercial practices harmful
to competition, such as bundling or refusal to supply. The Court reprimanded the Commission for simply assuming
dominance in one market would be leveraged into another. It said that convincing evidence may consist of documents (eg.
board minutes) showing the company wanted to exploit the strength of GECAS and GE on Honeywell’s avionics and non-
avionics markets after the merger. It may also consist of an economic assessment showing that such behaviour would
objectively have been in the merged entity’s commercial interest. Neither type of evidence had been presented.

The Commission must consider abuse of dominance laws... The Commission had argued that the merged entity would
have an incentive to delay or disrupt the supply of Honeywell engine starters to its engine competitors and to increase 
their price (even though the engine starter represented only a tiny fraction of 0.2% of the cost of an engine). However, 
in predicting the future conduct on the engine starter market, the Commission was bound to consider the deterrent effect
that bundling or tying would violate abuse of dominance laws. It had not done so.

Bundling "blackmail" unlikely... The Court was clear that the mere fact a wider range of products is acquired does not 
show that dominance is created or strengthened. The Commission had to show that the merged entity would have been 
able to withstand pressure from its customers to unbundle bundled offers. The Commission was not entitled to simply rely 
on economic theories supposed to show an incentive to engage in bundling strategies. These theories are controversial 
and "require detailed empirical analysis" to prove. This analysis had not been undertaken.

The Court's conclusion... The Court agreed that the merger would negatively impact three markets: large regional jet
engines, corporate jet engines and small marine gas turbines, due to horizontal overlaps between the parties. In these
conventional aspects of the case, the Court was relatively lenient on the Commission. If this really had been the sole 
basis for blocking the merger four years ago, one could fairly suppose that the negotiations between the parties and the
Commission would have taken a very different shape. Insisting on the divestment, or partial divestment, of GECAS, for
instance, would likely not have been so central. Moreover, if abuse of dominance laws were seen as a deterrent, shouldn't
behavioural remedies have been, at least in part, acceptable? 

An inbuilt bias? Europe's administrative system of merger enforcement inevitably favoured the Commission in the final
outcome. It has taken four years to establish that key aspects of its case rest on unfounded assumptions. Ultimately the
Commission's partial victory in this case is still a defeat for GE, but there are reasons it and other businesses may be more
confident in future transactions. For, whilst the Commission may have proclaimed itself happy with the result, it will be
considerably harder for it to use controversial theories to block mergers in the future.

The EC’s decision to block the GE/
Honeywell merger was confirmed 
in December by the European Court 
in Luxembourg. But commentators
have struggled whether to characterise
the decision as a victory for the
Commission or not. The Court of 
First Instance (CFI) rejected what
many took to be the central grounds
of the Commission’s original decision
based on controversial conglomerate
and vertical theories. Furthermore, 
the CFI castigated the Commission for
failing to adhere to proper standards of
evidence in bringing much of its case. 
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RAIDS, FINES
AND INVESTIGATIONS

Airlines raided across Europe... The EC has coordinated with the FBI and Department of Justice in the US to conduct a 
series of raids on major airlines and air freight companies. They are investigating alleged price fixing agreements and other 
cartel abuses. British Airways, Lufthansa, Air France and KLM were raided, as well as a number of Asian-based airlines. The
subject of investigation concerns the way surcharges are imposed on items such as fuel and security. The EC has stressed that
the fact investigations are carried out does not mean the subjects are guilty of anti-competitive behaviour and does not prejudge
the outcome of the investigation.

Belgacom Mobile raided by regulators... The offices of the mobile arm of Belgacom Proximus were raided following a
complaint from rival KPN's Base, Belgium's number three mobile phone operator. Proximus allegedly offered tariffs below
market price to its customers to lock them in and block the market to competitors.

Greece investigates its automobile sector... The Hellenic Competition Commission is investigating whether the distribution
agreements of subsidiaries of several automobile manufacturers are compliant with the EC rules governing motor vehicle dealers.
The investigation concerns automobile pricing, spare parts pricing, services charges, discount policies and the conditions for the
appointment of authorised partners.

Wrigley Romania fined... A € 5.5 million fine has been imposed on Wrigley Romania and 26 of its distributors and retailers
for price-fixing and market allocation. Wrigley Romania was found to hold a "chewing gum share" of approximately 90%. The
Competition Council (RCC) held that Wrigley Romania imposed prices through a policy of recommended prices enforced through
reduced sales bonuses and threats to withdraw distributorship. The fine imposed amounts to approximately 10% of Wrigley’s
sales in Romania. In addition, Wrigley has to cease its practice of imposing exclusive display of its gum at the check-out.

About-face on supermarket inquiry... The Office of Fair Trading (OFT) has made a surprising about-face by suggesting that 
the market for the supply of groceries in the UK should be referred to the Competition Commission for investigation. In August
the OFT announced that there were no grounds for such an investigation after a five month consultation. The Association of
Convenience Stores appealed to the Competition Appeals Tribunal and the OFT has now said it has changed its mind, citing 
"new evidence" that pricing behaviour and buyer power may be leading to increased local market concentration.

The price of luxury... The French Competition Council has imposed a heavy € 46.2 million fine on Guerlain, Chanel and
Gaultier together with their perfume retailers. The companies were found guilty of fixing retail prices of luxury perfumes 
between 1997 and 2000, maintaining them at artificially high levels. The companies tried, in vain, to convince the Competition
that it was necessary to keep prices high to maintain their luxury image. 

Across Europe

Contacts

FRIED FRANK’S EUROPEAN ANTITRUST UPDATE IS EDITED BY DR CRAIG
ARNOTT IN LONDON AND IS INTENDED FOR GENERAL INFORMATION
PURPOSES ONLY. NEWS ITEMS ARE COMPILED FROM PUBLIC
SOURCES. THIS UPDATE DOES NOT SUBSTITUTE FOR SPECIFIC ADVICE
IN INDIVIDUAL SITUATIONS NOR PURPORTS TO ADVISE ON LAWS IN
JURISDICTIONS WHERE FRIED FRANK IS NOT LICENSED TO PRACTISE.
PLEASE CONTACT US IF YOU SEEK ANY ADDITIONAL INFORMATION.

FRF 193 Antitrust news 2v12  30/11/06  15:17  Page 2


