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Brad Eric Scheler has been involved 
with restructurings for three de-
cades, and his work has had him 

serve as counsel to debtors and creditors.
These days, the senior partner and 

chairman of Fried Frank’s bankruptcy 
and restructuring department is busy 
with the Lehman Brothers and Wash-
ington Mutual bankruptcies. 

Scheler, who studied law at Hofstra 
University, joined Fried Frank in 1981. He 
recently chatted with IDD and offerd his 
outlook on a host of bankruptcy and re-
structuring issues.

 
IDD: Are you surprised about this 

bankruptcy cycle? Are we at the height 
of it or just the beginning?

Scheler: For both businesses and con-
sumers, the next 12 to 18 months will be 
filled with challenge and hardship. The 
ebb of downturn or recession has always 
followed the flow of prosperity.  But this 
time our circumstances appear to be dif-
ferent. In the past few months we have 

witnessed our financial institutions under 
siege and our credit markets have been 
frozen. At the core of our current diffi-
culty is the absence of liquidity. Banks are 
not lending. In past eras, when there were 
a lot of companies in distress, there was 
always the opportunity for businesses to 
restructure or rehabilitate with an infusion 
of incremental liquidity. At this moment 
in time, it is difficult, at best, for all but a 
handful of borrowers to obtain new money, 
replacement financing or debtor-in-posses-
sion financing.

IDD: When you map out bankruptcy 
for a debtor what do you differently in this 
environment? Will we liquidate more rou-
tinely?

Scheler: There is a premium in doing 
anything and all to avoid Chapter 11. As 
never before, the primary reason a dis-
tressed business would access Chapter 11 
is if a company is totally bereft of liquid-
ity.  If a company has the means to sus-
tain its operations while it works its way 
through the challenges of its balance sheet 

and operations, the company is going to 
be much better off avoiding Chapter 11. 
There is a direct correlation between li-
quidity and the ability of creditors to realize 
going concern fair market value. There is 
an interesting balance between the preroga-
tives of a debtor and the prerogatives of a 
debtor’s creditors.  It is not necessarily in 
the best interests of creditors for there to 
be a Chapter 11. Chapter 11, notoriously, 
increases the need for liquidity. In a cir-
cumstance where lenders and creditors are 
not prepared to provide incremental liquid-
ity, Chapter 11 will not provide beneficial 
results.  The Bankruptcy Code as it exists 
today is not as accommodating a vehicle for 
rehabilitation and restructuring as it once 
was. In the last year virtually all debtors 
have filed petitions for relief without the 
ability to obtain incremental debtor in pos-
session financing.  Forced to rely on short 
term use of cash collateral, most often the 
inevitable result has been liquidation. 
IDD: So the Bankruptcy Abuse Preven-

tion and Consumer Protection Act [BAP-
CPA] is making things tougher?

The Bankruptcy 
Landscape
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bankruptcies, BAPCPA and Pe portfolio companies
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Scheler: Yes. The irony is that amend-
ments which were lobbied for by special 
interests have created a chilling effect on 
value and the realization of value and 
liquidity by those who pressed for the 
amendments. 

IDD: Which items in BAPCPA are the 
most restricting for debtors?

Scheler: I think for retail debtors it is 
the change in the ability to have greater 
time periods to assume or reject leases. 
It shortens the flexibility and vitality of a 
retailer to be able to reorder its business 
while in Chapter 11. Also, Chapter 11 re-
tailers now must pay for goods delivered 
within 20 days before bankruptcy in full 
and in cash. This has eliminated a huge 
percentage of a debtor’s borrowing base 
and availability.

IDD: Is that why we have seen cases of 
retailers deciding to liquidate?

Scheler: A debtor never wants to liquidate 
and that is a decision that managers and a 
board of directors will do anything and all 
to avoid.  Today, for retailers and others, for 
the reasons we have discussed, there is no al-
ternative to liquidation. So I think it’s a very 
real component. The other component for 
companies is the current perception of value: 
people thought things were worth a lot more 
six months, a year and 18 months ago. If you 
have a credit facility under which advances are 
based on a percentage of asset value and the 
value of assets is less today, that means there 
is less room to borrow.  Both the perception 
and reality of diminished value means less 
liquidity.

IDD: What is being valued less? Retailer 
inventory because there is less consumer 
spending?

Scheler: I think the answer is yes. But I 
also think the answer is more complicated. 
Retailing is an art and a skill. For people 
who are merchants and who understand 
retailing, there is a correlation between 
what, when and how much you buy and 
what you expect to sell and when you ex-
pect to sell it. When a merchant does in-
ventory planning, both in terms of price 
points and product mix, the merchant has 
to have a keen sense of customer needs, 
desires and demands. Buying inventory on 
the expectation that consumer spending 

was going to continue and faced with a 
sudden slowdown, concern and conser-
vatism [among consumers], the retailer is 
left with more inventory than needed and 
more than can be sold at a profit. 

IDD: What makes one retailer success-
ful or what makes one fail?

Scheler: There is skill and art in know-
ing and understanding a customer and 
knowing and understanding the impor-
tance of positioning merchandise. It is 
about understanding how to price goods 
and understanding how to balance inven-
tories. What I have learned over the years 
when I have represented retailers, creditors 
of retailers and purchasers of retail busi-
nesses is that if the retailer disappoints the 
customer, the retailer perishes.  Customers 
will go elsewhere. Consumers are crea-
tures of habit.  Once they are disappointed 
and they leave, getting them back is like 
finding the Holy Grail.  We talk about runs 
on a bank. In retailing, the death knell is 
customer flight from distressed retailer 
to new and healthy retailer.  That is why 
excess leverage and retail are a toxic mix.  
One of the great challenges of being in the 
retail business, is that when you get into dif-
ficulties because you are over-leveraged and 
are without an apparent path to more, new 
and replacement financing, your sources of 
supply become nervous. If vendors shorten 
terms and dating or cut off supply, a retailer 
will be out of stock or not have the sizes and 
assortment that customers expect.  

IDD: Do you think that is what is going 
on now,  or is it that shoppers just cannot 
spend?

Scheler: I think it’s a combination of 
both. I think contemporary shoppers are 
smart and shrewd. When consumers were 
looking at $4-a-gallon gas, virtually every 
consumer had to say to themselves: what 
do I need and what don’t I need? People 
always need milk bread and eggs. Do you 
really need another scarf, hat or pair of 
gloves? When it comes to replacement 
spending this year, this season, does the 
consumer have to replace the laptop or 
purchase the latest in digital electronics?  

IDD: When you look at the various in-
dustries to be hit by the downturn, who 
suffers most? 

Scheler: Builders, retailers, the auto-
motive sector, real estate, gaming, airlines, 
travel and hospitality will all be under 
pressure.  By way of example, look to the 
restaurant business.  Many of the chains 
are under enormous pressure with increas-
ing costs and decreased spending. We’ve 
already seen a migration down to lower-
cost alternatives for family dining. The 
hospitality industry is another sector that 
is going to struggle because there will be 
a combination of less leisure travel and, to 
a significant extent, less business travel. 
Owing to the downturn in retailing that 
we discussed, at the moment, we appear to 
be over-retailed and  there will be pressure 
on owners and managers of real estate.  

IDD: What about movie theatres? We 
noticed some rating agency activity on 
some movie chains.

Scheler: Several years ago, I represent-
ed Loews Cineplex in its Chapter 11 case 
so I have some feel for, and appreciation 
of, the motion picture exhibition business. 
With respect to the exhibitors, it is a little 
early and still hard for me to read.  In the 
past, during difficult economic times, 
people have tended to go to the movies.  
Forced to reduce spending and/or put-
ting off vacations, an evening out with the 
family at the movies is attractive. On the 
other hand, with ticket prices in excess of 
$10 and with the cost of soda and candy 
substantial, it is no longer an inexpensive 
evening.  Traditionally, profitability for 
exhibitors has depended, in part, on  how 
long a movie is up on the screen. In the 
early stages of distribution the econom-
ics favor the studio. The longer a film is 
exhibited, economics start to favor the ex-
hibitor.  And, of course, there is margin to 
be made at the concession stand. I suspect 
that in strong markets the exhibitors will 
do okay. In weaker markets, consumers 
may make it more difficult for exhibitors 
to hang on.

IDD: Are you getting more calls from 
PE fund managers with problems in their 
portfolio companies?

Scheler: Today any company that is 
leveraged as a byproduct of an acquisi-
tion and that has or will soon have the 
need to refinance, is going to be running 
into headwinds.  By their nature, portfolio 
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companies with near- or short-term debt 
maturities or covenant problems are going 
to be candidates for help from profession-
als with my skill set.  To gauge volume and 
need, one of the first things to look at is 
debt maturities. A company that has debt 
maturing is going to be hard pressed to 
replace that debt. 

IDD: Will the company owned by a 
PE firm be more likely to be liquidated 
because the PE fund managers may not 
have time to or want to put time into a 
restructuring?

Scheler: I think it is hard to general-
ize.  Outcomes are and should be driven 
by stand alone economics.  Is there still a 
viable business? Is there an ability to gener-
ate positive cash flow if the company had a 
well-capitalized balance sheet? If the answer 
is yes, then you get down to the question of 
who is going to own such a restructured and 
deleveraged company. I don’t think a company 
fails simply because a current owner no longer 
wants to own it or no longer wants to or no 
longer has the means to feed it. It may be that 
the company’s economic circumstances are 

such that it can no longer put together a busi-
ness plan where it can sustain itself and that’s 
the reason the owner or a subsequent owner 
won’t step up.  

IDD: Do you expect more in the way of 
Chapter 9s? Local governments are very much 
in the same boat as corporates and residents 
paying their taxes.

Scheler: We have to wait and see the 
plans and agenda of our President Elect. 
My sense is that our President-Elect is al-
ready focusing on the creation of employ-
ment opportunities. An arena for creating 
employment opportunity is the rebuilding 
of infrastructure and the building of alter-
native energy facilities. Those undertak-
ings, the creation of jobs and the funding 
of the job creation, may and should facili-
tate a new era for municipal finance that 
may and should help municipalities work 
their way out of challenges that the current 
capital markets present. 

IDD: Could we see another attempt to 
fix the bankruptcy law?

Scheler: I agree that we should and must 

fix the law.  That said, I am sure there are 
many others with new and better ideas 
about how to do so.  I will not add to the 
noise of that chorus.  Instead let me an-
swer this way: If you said, “Brad, if there 
was anything you could do to improve the 
economic circumstances of the country and  
facilitate the prospects for rehabilitation for 
debtors and realization of value by credi-
tors what would you do?” My answer would 
be that “I would urge the President-Elect 
and Congress to first restore confidence 
and then repeal all of the changes to the 
Bankruptcy Code that were put in place in 
2005 and several others before that, to get 
as close as possible to the version of the 
bankruptcy code that was enacted in 1978.’  
If we turn the clock back to that version of 
the code, we would have a law and process 
where both creditors and debtors would be 
much better off.  The genius and elegance 
of that version of the code was its balance. 
It was fair to all, favored none and had at its 
heart fresh start, rehabilitation and preser-
vation and maximization of value.  
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