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Azeri bank applies to extend restructuring process 
after UK court declines to prolong moratorium

Jessica McKay, 24 January 2018

Azerbaijan’s biggest bank has asked an 

Azeri court to extend its restructuring 

proceedings, a day after a UK court 

refused to grant its foreign representative 

a permanent moratorium on creditor 

action in England and Wales; meanwhile, a 

US court has done just what the UK court 

wouldn’t, signing off on the bank’s US$3 

billion reorganisation plan.

In an announcement issued through 

the Irish Stock Exchange (ISE), the 

International Bank of Azerbaijan (IBA) 

announced that it had applied to the 

Nasimi District Court on 19 January for 

a 180-day extension to its restructuring 

proceedings under section 57-11.6 of the 

Azeri Law on Banks.  

The statute was only amended by the Azeri parliament a week earlier, on 12 January, to allow restructuring 

proceedings to be extended as many times as required.

In a postscript to the England and Wales High Court’s order refusing to extend the moratorium, Mr Justice 
Robert Hildyard said that the amended law – which, by virtue of prolonging the Azeri proceedings, could 

extend the automatic stay applicable in the UK – would likely have an impact on the “urgency” with which any 

future appeals against his decision are treated.   

A few days after the UK court order, on 23 January, Judge James L Garrity Jr in the US Bankruptcy Court for the 

Southern District of New York made IBA’s restructuring plan binding in the US on all claimants, “whether or not” 

they agreed to be bound by the plan or participated in the Azeri restructuring proceeding, giving it full force and 

effect in the US.

IBA commenced a process of voluntary restructuring in Azerbaijan on 4 May last year and opened the Chapter 15 

case in the Southern District of New York (SDNY) a week later, citing the slump in the price of oil and devaluation 

of the Azerbaijani manat as reasons for its distress. Recognition in the US was granted on 28 June.
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On 24 May, IBA’s foreign representative, Gunel Bakshiyeva, also applied to the High Court of England and 

Wales to recognise the Azeri proceeding as a foreign main proceeding under the Cross-Border Insolvency 

Regulations (CBIR) 2006. An order granting recognition in the UK was made on 6 June, imposing a moratorium 

akin to one that would arise in an English administration proceeding, and preventing creditors from commencing 

actions against IBA or its property without the court’s permission.   

IBA’s restructuring plan – which will see approximately US$3.34 billion in debt cancelled in exchange for a 

combination of cash, newly issued bonds from the bank, and newly issued Azeri government bonds – secured 

the necessary votes from international creditors on 18 July, during a claimants’ meeting in Azerbaijan.

Russia’s Sberbank, which loaned US$20 million to IBA under a term facility agreement in July 2016, and certain 

funds under management by Franklin Templeton that are the beneficial owners of US$500 million in notes issued 

by the bank under a trust deed in 2014, refused to participate in the Azeri proceedings. They maintain they 

cannot be bound by an Azeri plan because the term facility agreement and the notes are governed by English 

law.

The plan was approved by the Nasimi District Court on 17 August and, under Azeri law, is now binding on all 

affected creditors, including those who did not vote or voted against it. With the Azeri process and automatic 

stay due to come to an end on 30 January, Bakshiyeva applied to the English court to extend the moratorium in 

England to prevent Sberbank and the Franklin Templeton funds from pursuing English law claims.

But Mr Justice Hildyard found on 18 January that the High Court had no power under the CBIR to issue a 

permanent moratorium because of the 19th century Gibbs rule, which says that English law-governed debt can 

only be compromised in an English process.

The court acknowledged that the Gibbs rule has been criticised internationally as being out of step with modern 

cross-border insolvency proceedings. However, it found that, as long as Gibbs applies, English courts cannot 

“permit its practical abrogation by procedural means” by granting relief under the CBIR that would side-step the 

rule.

In a press release, London-based litigation partner Justin Michaelson of Fried Frank, who represented 

Sberbank, said the decision was “an important affirmation of the Gibbs principle that a discharge of debt is 

governed by its applicable law, and that a foreign insolvency process cannot modify or compromise English law-

governed liabilities.”

Restructuring and insolvency partner Ashley Katz expanded to GRR later. “In essence the judgment confirms 

that if parties have chosen English law as the governing law of their contract that choice should not be 

overridden. The principle in Gibbs is consistent with a party’s choice of law, with most private international laws 

recognising that their choice of law should be respected,” he says.

“English law remains a magnet and the case confirms it will remain so,” he adds: “it has the advantage of being 

reliable, authoritative and having experienced lawyers and judges available to deal with the restructuring and 

litigation issues which may follow.”

The English court’s findings stand in stark contrast to the wording of Judge Garrity’s order of 23 January. The US 

ordered that all claimants are “permanently enjoined” from commencing or continuing any action in the US to 

collect, recover or offset debt cancelled, discharged or restructured under the plan.
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The order also permanently blocks creditors from commencing actions to settle disputes arising out of the plan 

in the US and states that entities under the court’s jurisdiction are indefinitely enjoined from taking “any action in 

the United States inconsistent with the Plan”.
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