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Restructuring Pros Take Note
Bear Stearns Hedge Funds’ Use of Chapter 15 Limited
by Julie Schaeffer

Foreign entities seeking to use U.S. bankruptcy law protection, particularly hedge
funds, may want to heed a recent court decision that defines limitations on foreign entities’
use of Chapter 15 – because it means they “may have to become more creative in looking
to protect their U.S. assets from creditors,” says Karen Ostad, a partner with the New York
office of Morrison & Foerster.

Two Bear Stearns Asset Management, Inc. hedge funds – Bear Stearns High-Grade
Structured Credit Strategies Master Fund Ltd. and Bear Sterns High-Grade Structured
Credit Strategies Enhanced Leverage Master Fund Ltd., which were “exempted limited
liability companies” organized and incorporated in the Cayman Islands – were involved

Turnaround at Lincoln Paper
MVT® Tests Multiple Improvement Scenarios
by Julie Schaeffer

With the credit markets tight and indicators of more tough times ahead, restructuring
professionals need a fast way to test multiple improvement scenarios – and Charles
Holland, founder and CEO of QualPro, thinks he knows what the answer is.

It’s not Six Sigma, a well-known improvement methodology, originally developed by
Motorola, that has reportedly saved the company more than $17 billion since 2006. “Six
Sigma is a slow, incremental method of improvement if done right – but not a lot of
companies know how to do it right,” says Holland. “With multivariable testing, MVT®, we
can turn distressed companies around and make them profitable in less than a year.”

MVT is the brainchild of Holland and QualPro, what he defines as a “statistical method

Regional Flair to Chapter 11s
Six States Account for Biggest Share of Bankruptcies
by David Buzzell

A look back at business bankruptcy filings for 2007 indicates that it was a year that
was, in many respects, similar to the previous couple of years. In next month’s issue of
Turnarounds & Workouts, which will look at the bankruptcy figures for the first quarter of
2008, the corporate bankruptcy picture will come more into focus. There are signs, however,
that this year is shaping up to be much different than 2007. Corporate bankruptcies have
begun to climb as businesses fail to weather a perfect storm of inflationary pressures (led
by oil now priced at well over $100 a barrel), the subprime meltdown that has made easy
credit a thing of the past, an anemic U.S. dollar and burgeoning trade deficit, and a
spooked public that has suddenly discovered fiscal discipline.

Inside turnarounds
& workouts
News for People Tracking Distressed Businesses



April 20082   Turnarounds & Workouts

Regional, from page 1 MVT, from page 1

in the decision.
Both funds suffered losses to their

portfolios as a result of the subprime
meltdown, resulting in margin calls from
the funds’ trade counterparties that could
not be met.

On July 31, 2007, both funds filed
insolvency petitions in the Grand Court
of the Cayman Islands.

The funds requested that they be
“wound up” by the court under Cayman
Islands law. In response, the Cayman
Grand Court appointed joint provisional
liquidators (JPLs) with various powers,
including the ability to take control of the
funds’ assets and books and records.

The JPLs then sought relief from the
Bankruptcy Court for the Southern District
of New York pursuant to Chapter 15,
ostensibly to avoid the seizure of the
funds’ assets located in the United States.

The funds’ justification for filing in the
United States: The Cayman Islands
proceedings should be recognized as
foreign main proceedings on the basis that
the Cayman Islands was the funds’ center
of main interests (COMI), or as foreign
nonmain proceedings because the funds
had an establishment in the Cayman
Islands.

In making his decision, Judge Burton
R. Lifland noted that Chapter 15 gives the
courts the flexibility to give relief to foreign
proceedings – if the foreign proceeding is
main or nonmain.

Lifland first rejected the argument that
the funds’ Cayman Islands proceedings
should be recognized as foreign main
proceedings. Under Chapter 15, a foreign
main proceeding is a foreign proceeding
pending in the country where the debtor
has its COMI. Under the bankruptcy code,
a company’s COMI is presumed to be the
location of the debtor’s registered office,
absent evidence to the contrary. But,
Lifland noted that this was the funds’ only
connection to the Cayman Islands. The
funds had no employees or managers in
the Cayman Islands, the investment
manager for the funds was located in New
York, the back-office operations were
located in Massachusetts, all of the funds’
liquid assets were located in the United
States, and the investor registries were
maintained in Ireland. He thus rejected the
assertion that the Cayman Islands
proceedings were foreign main
proceedings.

Lifland also rejected the assertion that
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for quickly and efficiently analyzing
dozens of improvement ideas
simultaneously.”

Essentially, says Holland, QualPro
consultants go into a distressed company
and “get suggestions for improvement
from “everyone who can possibly have
worthwhile suggestions.” As an example,
Holland notes that in distressed
companies what people want to improve
most often is sales. “So how can we
improve sales?” he asks. “Maybe we can
improve our advertising. Maybe we can
improve our call center effectiveness.
Maybe we can doctor up the products and
services we offer.”

Holland says QualPro consultants take
all the suggestions and categorize them
into solutions that are”practical, fast, and
cost-free” and solutions that are not. “We
test the ones that are, and find maybe one
fourth that will help in some way,” he says.

Holland says MVT’s potential is
demonstrated by the turnaround at
Lincoln Pulp and Paper Company in
Maine, which belonged to a subsidiary of
Eastern Pulp & Paper Corp., an Amherst,
Massachusetts, company that filed for
Chapter 11 bankruptcy in September 2000.
After operating in Chapter 11 for three
years – and even preparing to hand the
company over to a turnaround consultant
(John Wissmann) and hire a new leader
(Keith Van Scotter) – Eastern Pulp & Paper
reversed course, filed for Chapter 7
liquidation and closed its doors to
business in January 2004.

At that time, Wissmann, Van Scotter,
and two other individuals who had been
involved in the plans to turn around
Eastern Pulp & Paper before it filed for
Chapter 7 began developing a serious bid
to buy Lincoln Pulp and Paper Company,
“the mill we thought was worth saving,”
says Van Scotter. With an injection of cash
from one of the mill’s creditors, ING Prime
Rate Trust, as well as loans from the U.S.
Small Business Administration, the
Finance Authority of Maine, and Eastern
Maine Development, the group acquired
the mill on May 28, 2004, for $23.7 million,
which Holland calls “a song.”

“We restarted the mill in June 2004, and
in the space of about a year and a half
after that, underwent a recapitalization
transaction to install a new production
line,” says Van Scotter, President and CEO
of the company, which is now called
Lincoln Paper & Tissue. “As soon as we

One thing that stood out in 2007 was
the regional concentration of commercial
bankruptcy filings. According to statistics
compiled by the Beard Group, 975
businesses with assets of $1 million or
more filed for Chapter 11 last year. Nearly
42 percent of these filings were in
bankruptcy court districts in six Southern
and Western states: California, Texas,
Florida, Georgia, Arizona, and Nevada. The
U.S. Bankruptcy Court for the Central
District of California was home to 75
Chapter 11 filings by businesses reporting
assets of $1 million or more. Combined
with filings in California’s other three
bankruptcy districts, the total of 117
represents 12 percent of the all the cases
filed in the nation last year. Bankruptcy
courts in Texas and Florida handled 92 and
84 Chapter 11 filings, respectively, of
bankruptcies filed by corporations with
assets in excess of $1 million. Next were
Delaware, Pennsylvania, and New York,
with between 42 and 44 filings. More
notable, though, is that the Arizona
bankruptcy courts handled approximately
the same number of cases (40). Nevada
also had a disproportionate share of
Chapter 11 filings last year (25).

The Bankruptcy Court for the District
of Delaware and the Bankruptcy Court for
the Southern District of New York have
traditionally been the venue of choice for
the largest public corporations filing for
reorganization. This appeared to be the
case more than ever in 2007. Of the 50 major
bankruptcies in 2007 by corporations with
$100 million or more in assets, 19 (38%)
were filed in one court: the Delaware district
(see Exhibit 2). Further, the four largest
filings of last year and 8 of the 12 largest
filings were in that district. The Southern
District of New York was home for 7
reorganizations sought by corporations
with assets of at least $100 million. Taken
together, over one-half of the major
bankruptcies were filed in these two
districts – a higher percentage than in any
of the previous three years. No other
district handled more than 5 such cases.

Delaware District Judge Kevin Carey
presided over the largest Chapter 11 case
of last year: New Century Financial Corp.,
as well as three other cases involving
debtors with assets of over $100 million:
HomeBanc Corp., Remy Worldwide
Holdings, and ResMAE Mortgage Corp.
Judge Christopher Sontchi also had four
$100 million cases on his docket in 2007:
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Who’s Who in TOUSA, Inc.
by Francoise C. Arsenault

TOUSA, Inc. and its affiliates are
leading homebuilders in the United
States, marketing quality homes under
brand names that include Engle Homes,
Newmark Homes, Fredrick Harris Estate
Homes, and Trophy Homes. TOUSA
operates in metropolitan markets in 10
states, mostly in the South and Southwest
and the Mid-Atlantic region. The
company sells homes to all segments of
the housing market.

TOUSA subsidiaries offer financial
services, such as mortgage financing, title
insurance, homeowner insurance, and
closing services, to homebuyers and other
real estate buyers, which it markets under
brand names that include Preferred Home
Mortgage Corporation, Universal Land
Title, and Alliance Insurance and
Information Services (the financial
services entities of TOUSA have not filed
for bankruptcy protection). The company,
which was founded in 1983, has
approximately 1,300 employees.

In response to the sharpening
downturn in the homebuilding industry,
TOUSA began to take action in late
September 2007 to maximize revenues
and minimize cash outflows. Among other
initiatives, the company significantly
reduced its workforce, eliminated
consulting arrangements, limited
development activities, and renegotiated
terms or abandoned rights under option
contracts. The company also faced
challenges that resulted in increased debt,
including litigation by numerous
stockholder plaintiffs. Analysts also
reported that TOUSA never recovered
from its August 2005 joint venture
purchase of the assets of Transeastern
Properties, Inc., a closely-held Florida-
based homebuilder, for $857 million. The
acquisition coincided with the market
downturn and TOUSA had to increase its
equity in the deal by acquiring significant
additional debt.

TOUSA and 37 of its affiliates filed for
Chapter 11 protection in the United States
Bankruptcy Court for the Southern
District of Florida, Fort Lauderdale
Division, on January 29, 2008. As part of
its filing, TOUSA submitted a
prearranged restructuring agreement

with its creditors that would allow the
company to continue operating while it
restructured its equity and all of its
unsecured debt. According to company
officials, more than 50 percent of TOUSA’s
senior noteholders approved the
agreement. Since the Chapter 11 filing,
however, a number of creditors have filed
objections to the agreement. In its
bankruptcy petition, TOUSA listed assets
of approximately $2.3 billion and
liabilities of approximately $1.8 billion.

TOUSA, which is headquartered in
North Hollywood, Florida, is the second
public homebuilder to file for bankruptcy
protection and the largest public
homebuilder to file to date. Based on data
compiled by Builder magazine, TOUSA
sold 9,602 units in 2006 and reported $2.6
billion in gross revenues. In the last year,
the company has lost 98 percent of its
market value. TOUSA’s stock was delisted
from the New York Stock Exchange
effective November 19, 2007.

TOUSA has requested bankruptcy
court approval for up to $650 million in
DIP financing from financial institutions
led by Citigroup Global Markets Inc., as
sole lead arranger and book runner;
Citicorp North America, Inc., as
administrative agent; and other banks,
financial institutions, and lender parties.
TOUSA and its lenders entered into an
amendment to the DIP facility on March
15, 2008, extending the interim
commitment DIP through April 30, 2008.
On an interim basis, the bankruptcy court
has authorized TOUSA to borrow up to
approximately $135 million. A final
hearing date on the DIP motion has not
been set by the bankruptcy court.

The Debtor
Konstantinos A. Stengos is the founder

and Chairman of the Board of Directors of
TOUSA, Inc. Antonio B. Mon is Executive
Vice Chairman, President, and Chief
Executive Officer. Tommy L. McAden is
Executive Vice President and Chief
Financial Officer. Angela Valdes is Vice
President and Chief Accounting Officer.
John R. Boken is the Chief Restructuring
Officer. Russell Davenport is Vice
President, Treasurer, and Corporate
Secretary.

Kirkland & Ellis LLP is serving as the
lead bankruptcy counsel. M. Natasha
Labovitz, Richard M. Cieri, and Paul M.
Basta, partners in the New York office, work
on the case. Also working on the case are
Brian S. Lennon and Nicole L. Greenblatt,
associates with the firm.

Berger Singerman, P.A. is Florida
counsel and conflicts counsel. Paul Steven
Singerman, a partner, directs the work.

Greenberg Traurig, P.A. is serving as
special counsel. Mark F. Bideau, a partner
with the firm, directs the work.

Lazard Freres & Co. LLC is TOUSA’s
financial advisor and investment banker.
David S. Kurtz, a managing director, leads
the engagement.

Ernst & Young LLP is providing
TOUSA with independent auditing and tax
advisory services. Peter N. Wellman and
Howard J. Tucker, partners, lead the
engagement.

KZC Services, LLC is restructuring and
financial advisor. John R. Boken, a
managing director and officer of KZC
Services, is the Chief Restructuring Officer
for TOUSA and leads the engagement.

The Official Committee of Unsecured
Creditors

The Committee includes Wilmington
Trust Company; HSBC Bank USA, N.A.;
Trapeza CDOX, Ltd.; Capital Research
and Management Company; SMH Capital
Advisors, Inc.; Geotek, Inc./Geotek Insite,
Inc.; and SelectBuild Arizona, c/o
Building Materials Holding Company.

Akin Gump Strauss Hauer & Feld LLP
serves as counsel to the Committee. Daniel
H. Golden and Philip C. Dublin, partners
in the New York office, and Brian D.
Geldert and Stanley B. Tarr, associates in
the New York office, work on the case.

The law firm of Stearns Weaver Miller
Weissler Alhadeff & Sitterson, P.A. is
local counsel. Patricia A. Redmond, a
partner with the firm, works on the case.

Jefferies & Company, Inc. is the
financial advisor. William Q. Derrough, a
managing director, leads the engagement.

The Trustee
The U.S. Trustee is Donald F. Walton.

The Judge
The Judge is the Honorable John K.

Olson.

Research Report
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the Cayman Islands proceedings were
foreign nonmain proceedings. Lifland
noted that to be considered nonmain
proceedings, the funds must have an
establishment – which, according to
Chapter 15, is “any place of operations
where the debtor carries out a
nontransitory economic activity” – in the
Cayman Islands. Lifland interpreted this
to mean a “local place of business,” and
concluded that neither fund had such an
establishment in place in the Cayman
Islands.

Since the funds’ Cayman Islands
proceedings could not be recognized as
foreign main or nonmain proceedings,
Lifland denied the motion for recognition
of the cases under Chapter 15. However,
Lifland did note that Chapter 11 or Chapter
7 U.S. bankruptcy law was available to
the funds, and gave them 30 days to file
such petitions should they choose.

“The decision doesn’t turn Chapter 15

upside down,” says Ronald J. Silverman,
a partner in the New York City office of
Bingham McCutchen LLP. “Bankruptcy
judges will continue to provide foreign
entities with access to the U.S.
bankruptcy courts when the entities have
sufficient connections with the United
States. What Judge Lifland did say,
however, is that the courts should not
merely rubber stamp Chapter 15
recognition requests, even in the absence
of objections by sophisticated creditors.
Each request for recognition should be a
fact-based inquiry in which the foreign
entity must provide evidence that the
threshold requirements of Chapter 15 are
met.”

This, says Silverman, should provide
guidance to foreign entities, particularly
hedge funds, that wish to use U.S.
bankruptcy law protections.

First, foreign entities considering
Chapter 15 relief “may wish to consider

change, so you could spend your whole
life making changes and not seeing any
progress,” he explains.

In contrast, Van Scotter notes, “MVT
allows you to change multiple things at
the same time in a rigorous and ordered
way, and then do an analysis to find out
what things helped, what things hurt, and
what things didn’t make a difference.
QualPro told us, and we’ve seen it play
out, that about 50 percent of the things
you think will work make no difference,

got that up and running, I engaged
QualPro to take us to the next level, using
MVT to improve the performance of the
business.”

To understand how MVT works, says
Van Scotter, you have to realize how
complex any production process is.
“When people want to make something
better, they usually try one thing at a time.
They say, ‘Let’s adjust this flow, or let’s
change that temperature.’ But there are
many, many different things you can

MVT, from page 2
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Hoboken Wood Flooring, American Home
Mortgage Holdings, Delta Financial Corp.,
and Pope & Talbot. In the Southern
District of New York bankruptcy court,

Exhibit 1
Bankruptcy District of the Largest Cases of 2007

Debtor Asset Size Bankruptcy District
New Century Financial $25.1 billion Delaware
American Home Mortgage $20.6 billion Delaware
Delta Financial $7.2 billion Delaware
HomeBanc $5.1 billion Delaware
People’s Choice Financial $4.7 billion California, Central District
Aegis Mortgage $4.6 billion Delaware
First Magnus Financial $942 million Arizona
Remy Worldwide $919 million Delaware

Judge Burton Lifland and Judge Martin
Glenn both presided over two cases last
year involving debtors with assets in
excess of $100 million.   ¤

Practising Law Institute
30th Annual Current Developments in

Bankruptcy & Reorganization
May 12-13, 2008
PLI Center, San Francisco, California
Contact: www.pli.edu

Renaissance Global Management and
Beard Group
Fifth Annual Conference on Distressed

Investing Europe
May 15-16, 2008
Le Meridien Piccadilly Hotel – London, UK
Contact: www.renaissanceamerican.com

International Bar Association
14th Annual Global Insolvency &
Restructuring Conference
May 18-20, 2008
Stockholm, Sweden
Contact: www.ibanet.org

Association of Insolvency &
Restructuring Advisors
24th Annual Bankruptcy & Restructuring
Conference
June 4-7, 2008
J.W. Marriott Spa and Resort, Las Vegas,
NV
Contact: www.airacira.org

Renaissance American Management and
Beard Group
11th Annual Corporate Reorganizations
Conference
The Millennium Knickerbocker Hotel
June 19-20, 2008
Chicago, IL
Contact:  www.renaissanceamerican.com

National Association of Bankruptcy
Judges
NABT Convention
August 20-24, 2008
Captain Cook, Anchorage, Alaska
Contact: www.nabt.com

Renaissance American Management and
Beard Group
16th Annual Conference on Distressed
Investing
November 17-18, 2008
The Helmsley Park Lane Hotel
New York, NY
Contact: www.renaissanceamerican.com

Calendar
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Regional and Local Bankruptcy Accounting Firms

Firm

Bederson & Company LLP
West Orange, NJ
Tel. (973) 736-3333
www.bederson.com

Herbein + Company, Inc.
Reading, PA
Tel. (610) 378-1175
www.herbein.com

J. A. Compton & Co.
Houston, TX
Tel. (713) 659-5080
www.jacompton.com

J.H. Cohn LLP
Edison, New Jersey
Tel. (732) 549-0700
www.JHCohn.com

Lain, Faulkner & Co.
Dallas, Texas
Tel. (214) 720-1929
www.lainfaulkner.com

Rachlin, LLP
Fort Lauderdale, FL
Tel. (954) 525-1040
www.rachlin.com

RosenfarbWinters, LLC
New York, NY
Tel. (212) 686-0220
www.rosenfarbwinters.com

Weiser LLP
New York, NY
Tel. (212) 812-7000
www.weiserllp.com

Bankruptcy
Professionals

22

1

10

40

6

20

10

30

Senior Partners/
Professionals

Edward P. Bond
Timothy J. King
Matthew Schwartz
Sean Raquet

Robert M. Caster

Jeff Compton
Allen Wendler

Bernard A. Katz
Sharon Bromberg
Kevin P. Clancy
Clifford A. Zucker
Howard L. Konicov
Walter Jones
Philip Franzel

Dan B. Lain
Dennis S. Faulkner
Marla C. Reynolds
Ed McKee
D. Keith Enger
Stephen H. Thomas

Barry Mukamal
Alan Barbee

Paul C. Pershes

Harry C. Steinmetz
Bernard Patrusky
James Horgan
Stuart Gollin
Frank Conrad
Ken Pogrob
Glen Podhorzer
Stephen Brecher

Representative Clients

DMX Creditors Liquidation Trust, Topps Meat, G1
Holdings, Omne Staffing, PT1 Communications,
Solomon Dwek, Passaic Beth Israel

Transportation, Construction, Communications,
Retail, Manufacturing and Distribution

Imperial Sugar (Debtor), McGinnis Funds (Trustee),
Safescript (Unsecured Creditors), Dunhill
Resources, Inc. (Trustee), Reliant Exploration
(Trustee), Asarco (Asbestos Claimants), Reichmann
Petroleum (Creditors Committee)

Marcal Paper (Debtor), Brooklyn Hospital (Debtor),
Victory Memorial Hospital (Debtor), Parkway
Hospital (Unsecured Creditors Committee), Levitz
Furniture (Unsecured Creditors Committee),
Princeton Ski Shops (Unsecured Creditors
Committee), Pharmed Group Holdings (Unsecured
Creditors Committee)

Cummins Utility (Creditors’ Committee), Empire
Funding Corporation (Debtor), Gadzooks (Debtor),
Midway Airlines (Trustee), Schlotzsky’s (Debtor)
Swan Transportation (Debtor)

Not Available

Not Available

Comdial Corp, D & K Stores Inc, NVF Co., Student
Financial Corp., Adelphia, FMI Inc.,
Internal Intelligence Service Inc., Markson
Rosenthal & Co., Popular Club Plan Inc., St.
Vincent’s Catholic Medical Centers of New York,
Sources Enterprises Inc., Sudano Inc., Victory
Memorial Hospital, Wave Wireless Corp.,
Westchester Square Hospital

Special Report
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Unique Value: The Secret of All Great Business Strategies
Andrea Dunham and Barry Marcus, with Mark Stevens and Patrick
Barwise
Publisher: Beard Books
Softcover: 303 pages
List Price: $34.95
by Henry Berry

“Never stop leveraging what you do uniquely well,” the authors advise. Every good
manager knows how to leverage business strengths. The challenge is identifying a
corporation’s unique value; which is, in most cases, an interrelated set of strengths. This
1993 reprint instructs the reader on the process and method for determining unique
value: how to recognize it, how to inculcate it into the corporate culture, and how to keep
it in focus and preserve it during changing business conditions.

Employing charts and diagrams, Dunham and Marcus illustrate their trademarked
Unique Value = ROI Model. ROI – return on investment – is a familiar business ratio.
However, it is not ordinarily linked to something called “unique value.” The authors make
a compelling argument that the two are related. In fact, a case can be made that nearly
every business achieves its ROI from its unique value. With Dunham and Marcus offering
this new perspective on ROI, one quickly realizes that unique value (and ROI) is a function
of marketing, customer relations, strategic planning, and other less tangible factors. The
reader draws the conclusion that ROI is as much a result of image or market presence as
it is financial planning and management.

The Unique Value Model is best seen as a pyramid with the “informing concept” of
unique value at its peak. The pyramid has four bases: Consumer/Customer, Business
Systems and Skills, Product/Technology, and Competition. These are the four major
interrelated factors of any business organization. The authors posit that each of these
factors must be “analyzed, structured, and fully understood” for the Unique Value = ROI
Model to be informative and effective.

Unique value is ultimately concerned with decision-making and operations. This is
what Marcus and Dunham mean by their advice to “never stop leveraging what you do
uniquely well.” The authors demonstrate how corporate leaders can apply their knowledge
of unique value to shape employee activity and interactions with customers and clients,
plan marketing campaigns, decide upon the content and style of advertising, follow
closely what certain competitors are doing, look for profitable acquisitions, and adroitly
manage all the other activities upon which the success of the corporation depends. Mid-
and lower-level employees may not even know there is a core concept of unique value;
but they will be a part of its embodiment from the leadership of executives and managers.

IBM, Frito-Lay, Seagram’s, Yamaha, and Holiday Inn are some of the prominent
companies used as examples of how unique value can be applied to ROI. Aspects of the
model are already widely practiced by many successful corporations. After reading this
book, it’s hard to imagine how a corporation can be successful without heeding the
principles of unique value. The challenges posed by today’s business environment are
greater than ever. Competition is fierce, both at home and from abroad; consumer demands
are fickle; and government policy pervades everything from taxes to the environment.
Corporations that can clearly articulate and unerringly implement their unique value have
an advantage over their competitors.

Andrea Dunham and Barry Marcus were partners in founding the management and
marketing consulting firm Dunham & Marcus. Marcus is CEO of Unique Value
International, a consulting firm in the areas of marketing and brand development.

action to ensure that they do have
sufficient connections in the foreign
jurisdiction,” says Silverman. Lifland
clearly stated that if a company is able
to demonstrate either that its COMI is
located in the Cayman Islands or
enough of its business operations are
conducted in the Cayman Islands that
an establishment exists, it should be
eligible for Chapter 15 relief as either a
main or nonmain proceeding. Indeed,
in his decision, Lifland referenced
Amerindo Internet Growth Fund
Limited. In that case, a fund’s Cayman
Islands proceedings were recognized
as foreign main proceedings and
Chapter 15 relief was granted because
the fund’s investment manager and a
Cayman Islands administrator
maintained the fund’s records and
managed its day-to-day business in
the Cayman Islands.

Second, foreign entities can use the
alternative Lifland offered – Chapter 7
or Chapter 11 – but should consider
the impact first. “A Chapter 11 case
could also allow a company to avail
itself of certain powerful U.S.
bankruptcy law powers, such as
avoidance and subordination
powers,” Silverman notes. “But
Chapter 11 could also result in added
expense to the restructuring, will entail
a need to comply with U.S.
reorganization standards and
bankruptcy law provisions, and will
implicate issues of coordinating the
Chapter 11 and foreign proceedings.”

Lifland’s decision is pending
appeal, says Ostad, and not
surprisingly, as Chapter 15 is “a
comparatively new addition to U.S.
law, and the meaning and effect of that
law are still being tested.”

According to Silverman, a decision
on a similar case now pending in the
United States Bankruptcy Court for the
Southern District of New York – that
of Basis Yield Alpha Fund, which is
also registered in the Cayman Islands
– should provide further guidance.

But, Ostad notes that Lifland’s
decision is likely to be viewed with
some deference by other courts, given
that Lifland was a member of the
United Nations Commission on
International Trade Law (UNCITRAL)
committee, which drafted the
UNCITRAL Model Law on Cross-
Border Insolvency, which Chapter 15
adopts.   ¤

Worth Reading
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Outstanding Young Restructuring Lawyers – 2008

Lawyer

Ingrid Bagby

Amy Caton

Philip C. Dublin

Kristopher M.
Hansen

Robert Lemons

Kurt A. Mayr

James C. McCarroll

Patrick J. Nash, Jr.

Brian D. Pfeiffer

Edward O. Sassower

Robert J. Stark

Eric R. Wilson

Firm

Cadwalader, Wickersham & Taft
New York, NY
ingrid.bagby@cwt.com

Kramer Levin Naftalis & Frankel
New York, NY
acaton@kramerlevin.com

Akin Gump Struass Hauer & Feld
New York, NY
pdublin@akingump.com

Stroock & Stroock & Lavan
New York, NY
khansen@stroock.com

Weil Gotshal & Manges
New York, NY
robert.lemons@weil.com

Bracewell & Guiliani
Hartford, CT
kurt.mayr@bgllp.com

Reed Smith
New York, NY
jmccarroll@reedsmith.com

Skadden, Arps, Slate, Meagher &
Flom

Chicago, IL
patrick.nash@skadden.com

Fried, Frank, Harris, Shriver &
Jacobson

New York, NY
brian.pfeiffer@friedfrank.com

Kirkland & Ellis
New York, NY
esassower@kirkland.com

Brown Rudnick Berlack Israels
New York, NY
rstark@brownrudnick.com

Kelley Drye & Warren
New York, NY
ewilson@kelleydrye.com

Outstanding Achievements

Represents unsecured creditors committee, Heartland Automotive Holdings; joint
administrators, RSL Communications, in breach of fiduciary duty litigation against
former directors; Rosetta Resources in fraudulent transfer adversary proceeding;
creditors’ committee, Mirant Americas Generation and Mirant Corp.

Lead counsel to HSBC and UMB Bank in valuation litigation in United Airlines;
Citigroup and BONY in Northwest Airlines; and Choctaw/Zephyrus lenders in
Enron. Other substantial representations include Adelphia (FrontierVision noteholder
committee) and Adelphia Business Solutions (official committee).

Represented numerous official and unofficial committees, including most recently,
the Official Committee of Unsecured Creditors of Calpine, Worldcom, and TOUSA.
Represents DDJ Capital Management and funds and accounts managed thereby in
connection with The Wornick Company Chapter 11 cases.

Representations include bondholder committees in Dana, Calpine, Vertis, Tekni-
Plex, Pliant, Nephros, Portrait Corp., and Citadel Broadcasting; largest equity
holder of IBC; former Saint Vincent’s executives; Delta Airlines; largest claimholders
of NationsRent and Outboard Marine.

Represents GM in negotiations with Delphi and its creditors, investors, and labor
unions.  Represents GE and GE SeaCo in Chapter 11 case of Sea Containers Ltd. 
Represents GMAC in TOUSA’s Chapter 11 case.  Represented Goldman Sachs as
agent to DIP credit facility in Dura Automotive Systems Chapter 11 case. 

Represented noteholder group in AbitibiBowater’s exchange offer; second lien
groups in Dura Automotive and TOUSA bankruptcies; noteholder group in
precedent-setting cross-border restructuring of Tembec; noteholder group for Rule
2019 litigation and other matters in Scotia Pacific bankruptcy.

Counsel to ASARCO unsecured creditors’ committee; prevailed in replacing the
former directors and liquidators of two Bears Stearns structured overseas hedge
funds and now represents the new liquidators; counsel to creditors’ committee
member in Fortunoff and secured lender in Synova Healthcare.

Recent representations include Black Diamond Capital (acquisitions of Werner
Ladder Co. and PTC Alliance), Morgan Stanley (DIP and exit loan to Bally’s Total
Fitness; restructuring of Hilex Poly Co.), SPO Partners & Co. (Calpine Corporation
Creditors Committee Chair).

Recent representations include official committee of unsecured creditors in Pope
& Talbot; Bank of New York, as agent to secured lenders, in Reliant Energy
Channelview Chapter 11 case; and Impsat Fiber Networks in acquisition by Global
Crossing Limited in $335 million transaction.

Successfully led the Mirant Americas Generating ad hoc bondholders committee to
a par plus accrued recovery in 2006. Key driver of Calpine’s exit from bankruptcy
in 2007. One of the lead partners on Leiner Health Products Chapter 11 case. Also
assisted several private equity clients in distressed transactions.

Recent representations include Tropicana Entertainment (ad hoc comm. of
subordinated noteholders and indenture trustees), Wells Dairy (debtor), Fedders
North America (official comm. of unsecured creditors), InSight Health Services
(ad hoc comm. of subordinated noteholders), and Le-Nature (ad hoc lenders comm.)

Lead partner in representing HSBC as indenture trustee to $2.2 billion in bonds
issued by Calpine Canada Energy Finance; represented Atlantic Richfield, ARCO
Environmental Remediation, and BP America regarding CERCLA contribution
claims against ASARCO in the largest environmental bankruptcy case ever filed.

Special Report
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MVT, from page  4
25 percent hurt, and 25 percent
help. So you have a one-in-four
shot of finding something that
makes things better.”

As a result of MVT, says Van
Scotter, Lincoln Paper & Tissue
has reduced production costs in
an intermediate production step
(allowing them to regain some
of the margins that were eroded
due to rising energy and
chemical costs) and captured
greater market share on the
paper side of the business.
“Before we implemented MVT, our
paper product was seventh out
of seven in terms of a key quality
parameter, formation, which is a
measure of how uniform a paper
sheet is and how well it will print,”
he says. “Thanks to MVT, we
were able to improve to number
two out of seven without
spending any capital.”

Van Scotter notes that MVT
isn’t wholly responsible for
Lincoln Paper & Tissue’s
turnaround, but says it
contributed, and continues to
do so. “We had to get the
company started up; MVT
didn’t do that,” he says. “So we
restructured the organization
with 30 percent fewer people and
lower overhead, better
purchasing, and pricing
disciplines, etc. But the
turnaround wasn’t complete until
we got on the path of a rapid rate
of improvement by using MVT to
address product quality issues.”

Van Scotter says he plans to
keep using MVT. “When you do
a turnaround, you start with the
basics. Then, when you’re
headed in the right direction, you
try to speed up the rate of
improvement to get out ahead
of the competition,” he says.
“But you’re never done. If you
stop driving for improvement,
you’ll be back where you started
pretty soon. We said, ‘We got
this ship started, now how can
we keep it moving?’ That’s what
MVT has done for us.”   ¤

Gnome de Plume
Gentle Ben Put

by Christopher Beard
Peace and quiet in our time. Gentle Ben bailed out Bear Stearns. The clouds lifted. The

storm passed. The talking heads warmly praised the Fed for acting firmly and with determination,
although, they always added, it was a little late in recognizing the severity of the problems.
Everybody returned to business as usual.

There was big trouble. The credit markets were frozen. People were scared. Politicians were
nervous. The Fed needed to act. And they did.

Bear Stearns has always played hardball. They hated putting their own money at risk. They
passed when asked to pony up for Long-Term Capital. And, when Gentle Ben announced
Bear stockholders were bust, they revolted. With the Fed’s blessing, JP Morgan, the sole
bidder, raised the stock purchase price to ten dollars per share to trying to quell the insurrection
and their investment. If Jimmy Cayne had been running the Fed, the Bear managers would
have had to buy their releases.

But was it a bailout? Sure. The financial community got a wet kiss, and everybody relaxed.
The Fed will not let any big player, including non-banks, blow up. Not to worry. There is now
a Gentle Ben put.

The new paradigm didn’t go unnoticed, and a new cabal of the troubled, including both the
rich and the poor, are queuing up at the trough. The hundreds of housing bills in the
Congressional hopper include every conceivable cookie. There are tax credits for buyers at
foreclosure, increasing the pressure on the distressed homeowner. The homebuilders seek an
extended tax loss carry-back so they’ll get a tax refund check. Congress wants to provide
credit counseling for borrowers. Perhaps the borrowers’ problem is doing the addition and
subtraction before agreeing to a payment schedule, but who can resist the temptation of
creating more useless jobs in an election year.

The new paradigm model is a Federal flood insurance program for financial transactions.
The government will reimburse losses when nobody else is stupid enough to assume a risk.
Either borrow 100% or lend 100% on a house, and the taxpayer will bail you out.

My problem is the Gentle Ben put is to me. It’s my money. When Warren Buffet makes an
offer, he won’t wait for an answer. He says a put costs money. Gentle Ben’s puts don’t. And
they decided to cut me out of my tax rebate.

The cabal of the troubled insists these programs are for my own good. I think my problem
is I don’t have any friends in Washington. Borrowers’ political friends blame unscrupulous
lenders. Lenders’ political friends say they’re saving the system. Now both say the solution
is more regulation.

Of course, spending more money doesn’t solve the underlying problems. Credit is still
crunched. Gas prices are still high. Food prices are still skyrocketing. The deficit is still large
and getting larger.

A crisis has been averted. For now. What’s the price? Inflation. If we’re lucky. If we’re
unlucky, the crisis was deferred until tomorrow. But some problems never return. Unfortunately
those that don’t return are from crises resulting in some positive change in behavior.

Barack Obama’s stunning emergence as a major figure is based on a demand for change.
Everyone seems to want change. Unfortunately, nobody thinks it’s themselves who need to
change.

The Bear bailout was the last exit before the toll.


