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German Competition Law

The governments of all countries have an important role to play in ensuring 
industry market places within their economy remain competitive, this means 
monitoring mergers and acquisitions to make sure too much power does not 
rest in too few hands. It also means potential price fixing and cartel behaviour 
must be monitored and legislated against in the interests of maintaining a 
competitive accessible market place.
The Bundeskartellamt (Federal Cartel Office) is the independent competition 
authority within Germany, tasked with protecting competition in the country. It 
enforces the ban on cartels and the control of abusive practices by dominant com-
panies within Germany. It is also responsible for controlling corporate mergers 
and acquisitions in Germany and halting any deals that threaten the competition 
in that particular market place.

The prohibition of cartels and of abusive practices in Germany was embodied 
in the Act against Restraints of Competition (ARC) in 1958, while provisions on 
merger control were adopted in 1973.

Those merger control provisions states the particular circumstances when com-
panies involved in a merger must inform the Federal Cartel Office (FCO).

All companies participating in a merger must notify the Federal Cartel Of-
fice and obtain clearance prior to completion of the transaction, if they jointly 
achieve a worldwide turnover of more than €500 million and at least two of 
the companies must both achieve substantial turnover in Germany, one of 
them achieving a turnover of more than €25 million and another company 
achieving a turnover of more than €5 million.

The beginning of this year is characterised by the introduction of higher filing 
thresholds but tougher penalties for gun-jumping in Germany.  

Dr Tobias Caspary, from Fried Frank, says that, in March 2009, Germany’s 
merger control regime came closer to the EU approach when the Parliament 
introduced a second domestic turnover threshold (i.e., at least two parties to a 
transaction need to generate certain revenues in Germany to trigger a filing obli-
gation).  The amendment means good news for many companies, as it is expected 
to reduce the number of filings in Germany by up to one third. 

He added:  “Despite the new notification thresholds the German FCO is likely 
to remain one of the most active merger control watchdogs worldwide (with 3,914 
reviewed notifications during 2007-2008, compared to 949 notifications submit-
ted to the European Commission and 112 cases investigated by the UK Office of 
Fair Trading).”

Federal Cartel Office (FCO) versus European Commission (EC)
As Germany is also part of the European Union, corporations operating in the 
country must also take account of EU competition law, as laid out in Article 81 
(ban on cartels) and 82 (prohibition on misuse of a dominant position) of the 
Treaty of the European Community (EC) and the EC Merger Regulation (ECMR).

EU competiton rules in Articles 81 and 82 EC are enforced by the European 
Commission (EC) and can generally be enforced by national competition authori-
ties (such as the FCO). Contrary to this, the EU merger control rules can only be 
enforced by the European Commission.

The national rules are very similar in nature to the EC competition rules. The 

application of a national ban on cartels may not lead 
to a prohibition of agreements or concerted prac-
tices covered by Article 81 EC, however in misuse 
cases (Article 82) there may be stricter rules under 
national competition. In merger control, where the 
EC is exclusively competent, mergers come either 
under the ECMR or national (German) merger 
rules; under certain circumstances cases can be 
referred from Germany to the European Commis-
sion and vice versa). 

 In essence, national equivalents to Articles 81 
(cartels) and 82 (abuse of dominant position) of the 
Treaty of the European Community are very similar 
in nature, while EU Member States may implement 
stricter rules on abuse of dominant position (a pos-
sibility Germany has made use of).

Sven Schulte-Hillen, partner with law firm 
Fried Frank, says that EU and German merger 
control follow different regimes.  Procedurally, a 
filing to the German Federal Cartel Office (FCO) 
is less formalistic than a filing to the European 
Commission (EC).

He added: “Since 2004, the EU’s substantive test 
is slightly broader than Germany’s test of whether 
a transaction creates or strengthens a dominant 
position; the EC reviews whether a concentration 
would significantly impede effective competition, 
in particular by the creation or strengthening of 
a dominant position.  In addition, German law 
contains a legal presumption for market dominance 
(based on market share levels), while comparable 
considerations are incorporated under EU law only 
in the EC’s Guidelines.”

He said: “In practice, however, the different sub-
stantive test and Germany’s legal presumption have 
little impact for the majority of the merger deci-
sions. Moreover, with regard to market definition of 
the competitive assessment of a deal, decisions by 
the FCO and the EC are based on similar consider-
ations and both regulators consider the decisions of 
each other, while the preparation of a German filing 
always includes the review of EU precedents.”  

Dr. Alexander Rinne, competition partner at 
SJ Berwin, says that German and European com-
petition legislation is almost identical, although 
agrees that German legislation is stricter on some 
substantive issues.

He said: “The concept of dominance is wider in 
Germany, as well as the concept of a concentra-
tion for merger control purposes and a boycott 
constitutes a distinct offence which does not require 
market power. In relation to one important issue, 
German law is also stricter in procedural terms. 
In addition to fines on companies, individuals 
who participate in a competition law infringement 
can be fined under German law up to €1 million 
(whereas EU law provides for fines on companies 
only). On substance, the application of competition 
law by the FCO and the European Commission is 
also largely identical. This applies in particular in 
relation to horizontal and vertical agreements.” 

Prof. Dr. K. Peter Mailänder, managing partner of 
law firm Haver and Mailänder, agrees that, in sub-
stance, the merger control rules under the (ARC) 
are similar to the rules under the (ECMR), but he 

does highlight several differences.
He said: “Contrary to many other merger control 

regimes, the German merger control rules do not 
require the acquisition of direct or indirect control. 
An acquisition of 25% of the shares or voting rights 
constitutes a concentration within the meaning of 
the ARC. Even below this threshold notification 
requirements can still arise, where the acquirer is 
awarded additional rights which result in a competi-
tively significant influence over the target company.” 

He added: “On the other hand, the substantive 
merger control test under German law (dominance 
test) is notably stronger than the test that is applied 
under the ECMR (significant impediment to effec-
tive competition). Another important difference 
is that the ARC prescribes legal presumptions for 
single/joint market dominance depending on the 
cumulative market shares of the parties involved.” 

There are several examples of conflict ocurring-
between the EU and the FCO, before a definitive 
decision is reached.

Dr. Harald Kahlenberg, partner and head of  
competition with CMS Hasche Sigle, has worked 
on a large number of merger notifications both 
to the European Commission and the FCO. He 
says the European Commission has tried to avoid 
referring EU merger control cases to national 
authorities, since it began.

He said: “This was true, for example, in the first 
case in which the FCO requested a referral, namely 
the creation of a starter battery joint venture be-
tween VARTA and Bosch. The FCO wanted to pro-
hibit the case and the Commission cleared it under 
conditions in 1991. This was the first clearance of 
the European Commission in a phase II case ever.”

Dr. Kahlenberg says the chance of conflict 
between the two bodies is higher in general compe-
tition matters. He refers to Art. 3 (2) Regulation (EC) 
No 1/2003, under which the FCO may not prohibit 
an agreement or a concerted practice which is al-
lowed under EU competition law.

He said: “There was a dramatic conflict in general 
competition matters when the European Commis-
sion accepted the model of the German Football 
League (DFL Deutsche Fußball Liga GmbH, to 
sell its TV and other media rights for the seasons 
2006/07 to 2008/09. In 2008, the FCO did not 
want to accept the same model of joint selling 
for the seasons 2009/10 to 2012/12, particularly 
because the FCO did not like the option to show 
the highlights in free TV, possibly as late as 22.00 
on Friday night only. Instead of using Regulation 
1/2003 to solve the conflict, the president of the 
FCO presented the views in a press conference only 
rather than in a written decision. The DFL then filed 
an action at the Regional Court of Düsseldorf which 
reviews decisions of the FCO.”

Merger Control in Germany
The economics of merger control relates to the ra-
tionale of policy interventions fostering competition. 
The prevention of a merger is based on the idea that 
competition would be hampered, to the detriment of 
consumers and overall social welfare, if the market 
structure were changed by the merger in question.

  The ECMR states that “a concentration which 
would significantly impede effective competition, in 
particular, as a result of the creation or strength-
ening of a dominant position, shall be declared 
incompatible with the common market.”

A recent example of this policy in action can be 
found in the case of Assa Abloy, a Swedish com-
pany making electronic identification and mechani-
cal locking products, which planned to acquire the 
German company SimonsVoss. 

In the German market for mechatronic and 
electronic cylinders the parties to the merger hold 
a joint market share of 65 - 70 % (Assa Abloy 25 
– 30 % and Simons Voss 40 – 45 %). The FCO 
ruled that the concentration would create a scope of 
action for the merging parties which could not be 
sufficiently controlled by competition. 

In many cases joint ventures involve certain 
aspects of horizontal, vertical or conglomerate 
collaboration between the involved parties which in 
turn can produce appreciable effects on competi-
tion. Taking early advice on how competition law 
will affect a proposed merger can save companies 
time and money.

Prof. Dr. K. Peter Mailänder said he regularly 
helps clients to identify such effects.

He said: “We help clients to conduct the neces-
sary self-assessment under the applicable compe-
tition laws and to draw the relevant conclusions 
for the structuring of their transactions, so that 
cartel and/or merger law issues can be avoided 
or at least remaining risks can be mitigated to an 
acceptable extent.”   

Dr. Alexander Rinne, from SJ Berwin, says 
that merger control forms a significant part of 
the firm’s practice. He said: “Recent headline 
examples include the merger of all distribu-
tions operations of Germany’s two biggest dairy 
companies, namely Humana Milchunion and 
Nordmilch. The FCO cleared the merger without 
conditions after an in-depth four month inves-
tigation. Currently we are acting on European-
wide merger clearance issues for Towers Perrin 
on its announced merger with WatsonWyatt. The 
transaction value is approximately US$ 3.5 bil-
lion. In addition, we are acting for the European 
Commission before the European Court of First 
Instance in defending the Commission’s clear-
ance regarding the merger of Thomson/Reuters.”

Effects of the downturn on Merger Control in 
Germany
EU and German competition authorities have wit-
nessed a significant drop in the number of merger 
notifications, as a result of the downturn.

Financial risks, lack of finance and economic 
uncertainty are the main reasons for this fall in 
activity, despite this there are industries less af-
fected by the downturn. The downturn has also led 
to increased restructuring activity for distressed 
businesses, for example, by use of debt-for-equity 
swaps.

Sven Schulte-Hillen and Tobias Caspary, from 
Fried Frank, say that it is sometimes surprising 
to clients that such swaps may trigger EU or 
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foreign countries to expand their operations.
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German merger filing obligations. They said: “Unlike under 
EU law, under German law, already the acquisition of a non-
controlling minority stake may result in a filing requirement. 
The merger review which prevents consummation of the 
debt-for-equity exchange before approval, may thus preclude 
(or at a minimum, delay) a company’s exit from bankruptcy. 
The failure to notify may lead to significant fines not only 
against the new equity holder but in certain circumstances 
also against the distressed entity.”  

Dr. Caspary adds that acquisitions of distressed companies 
may be approved by the EC and the FCO on grounds of the 
“failing firm defense”. 

He said: “The German reading of this doctrine is stricter than 
the EC’s as it can be invoked only in deals affecting duopolistic 
markets. However, in at least one recent transaction the FCO 
issued a Phase 1 clearance partly on grounds of the target’s 
difficult financial situation despite the conditions of the failing 
firm defense had not been met.”

Dr. Kahlenberg, from CMS Hasche Sigle, says that, in his 
experience, there is a rise in the number of notifications again. 

He said: “Transactions are smaller than before the downturn 
and, therefore, it is more likely that they have to be notified 
to the FCO rather than the European Commission under the 
ECMR. More often than before the downturn companies are 
taking competitors which are in an even worse situation.”

Cartels and price fixing in Germany
Cartel activity in Europe is controlled under Article 81 of the EC 
Treaty and policed in Germany by the FCO. A recent case saw 
the FCO impose fines totaling €188 million on nine companies 
and twelve persons for their involvement in anti-competitive 
agreements on clay roof tiles.

The authority found that, at a trade association meeting in 
the summer of 2006, almost the entire clay roof tile sector had 
agreed to raise prices by 4 – 6% by levying a so-called “energy 
cost surcharge” for that year.

Dr. Kahlenberg, from CMS Hasche Sigle, says his firm 
is often involved in litigation involving cartel activity in 
areas such as alleged price manipulation, firstly represent-
ing clients when appealing against fines decisions from the 
Commission or the FCO and secondly in connection with 
damages claims if they go to court. 

He said: “CMS Hasche Sigle has been active in this field of 
damages claims arising out of cartel activity from the outset, 
mainly on behalf of the defence, but also on behalf of the claim-
ant for good clients. In such a case, Tim Reher, a competition 
partner from our Hamburg office, has been involved in some of 
the leading damages cases.”

Cartel activity can be quite common in some industries and 
companies accused of cartel activity must take legal advice 
otherwise they may find themselves heavily fined.

Dr. Rinne, from SJ Berwin, says the FCO is focusing in 
particular on industries that have a direct impact on consumers, 
such as food, consumer goods and energy. He has been widely 
involved in the representation of clients in cartel investigations, 
both on a German and European level.

He said: “We represented Fyffes in the Commission’s 
investigation into the banana market and Dallmayr in the FCO’s 
investigation into the coffee market. We also acted for clients re-
cently regarding cartel investigations into the OTC pharmaceuti-
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cal markets in Germany, the chemical wholesale market, the baby food market, dairy markets and 
in relation to a number of other investigations. In addition, we successfully represented Telefonica 
O2 Germany before the FCO in an Art 81 EC complaint against T-Mobile in relation to the scope 
and charges for national roaming.”

Prof. Dr. K Peter Mailänder says that the increasingly broad interpretation of the EC competi-
tion rules has meant that many daily business operations are falling within a grey area of poten-
tially problematic behaviour.

He said: “These cases require particular attention and caution. Competition law pitfalls reside, 
e.g., in every competitor contact, in every distribution agreement, and in every trade association 
meeting. We guide our clients through the minefield of Art 81 EC and make sure that they con-
duct business within the boundaries of the applicable competition laws without, however, losing 
out on commercial opportunities.” 

Vertical agreements are subject to Euro-
pean law and German law and generally 
involve agreements between manufactur-
ers, distributors and retailers to the extent 
that this may inhibit competition.
Article 81 EC would generally prohibit 
vertical agreements as a form of cartel 
activity as it involves non-competitive 
operations tying up the distribution 
rights to certain products and preventing 
those products being sold by competing 
organisations.

The European Commission Regula-
tion (EC) No 2790/1999 of 22 December 
1999 (Vertical Block Exemption) allows 
for block exemption to Article 81 EC as 
it recognises that vertical agreements 
can improve economic efficiency within 
a chain of production or distribution by 
facilitating better coordination between 
the participating parties, reducing transac-
tion and distribution costs and optimising 
sales and investment levels.

Dr. Peter Katko, competition partner 
with law firm Holme, Roberts and Owen, 
says that the block exemption regulation 
(BER) is very important, as it allows a 
firm to grant distribution rights on an 
exclusive basis and to put in place binding 
standards for distributors.

Dr. Katko says that vertical relationships 
may occur in various settings and thus, 
the block exemptions cover different types 
of vertical agreements such as those on 
exclusive dealing, exclusive purchasing, 
exclusive supply, franchising and selective 
distribution.

He said: “The automotive industry as 
well as the transfer of intellectual property 
is subject to specific sector legislation. 
Franchise systems benefit from the 
block exemption as they have a specific 
need of general standard for goods and 
services. But franchising is also subject to 

Vertical Agreements and Block Exemptions
specific restrictions like the obligation 
of the franchisor to forward purchasing 
discounts to franchisees. Also internet 
and online sales have their impact on 
competition law practice. A German 
court recently ruled that the well-known 
children’s satchel manufacturer “Scout” 
while hindering a distributor from sell-
ing satchels via ebay is justified neither 
under selective distribution aspects nor 
under the block exemption on vertical 
agreements.”

Dr. Katko adds that The Block Exemp-
tion Regulation on vertical agreements 
will expire on 31 May 2010 and is cur-
rently under review by the European 
Commission. He suggests that the review 
will need to consider certain issues inher-
ent in internet sales and parallel imports.

He said: “Currently it is difficult in 
exclusive agreements to enjoin internet 
sales as they qualify as passive sale which 
might not be restricted according to the 
Regulation. In our daily practice it is also 
often an issue to what extent the distribu-
tor can prosecute the exclusivity against 
the manufacturer while there are parallel 
imports of the goods in a specific terri-
tory. The question is whether the manu-
facturer is obliged to interdict the parallel 
imports vis-à-vis third party distributors 
active in other territories and to what 
extent such interdiction is valid under 
the Block Exemption. In other words: 
Is a US video game manufacturer liable 
vis-à-vis its Austrian exclusive distributor 
if the video games are sold by the German 
distributors to Austrian wholesalers?” 

  The block exemption will generally 
apply to vertical agreements except in 
the situation where parallel networks of 
vertical agreements exist, meaning that 
the anti-competitive effects outweigh the 
benefits of economic efficiency.


