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ChinaCast To Blame In CEO's $120M Fraud, 9th Circ. Told 

By Daniel Siegal 

Law360, Los Angeles (April 07, 2015, 8:40 PM ET) -- A buyer of ChinaCast Education Corp. stock on 
Tuesday urged the Ninth Circuit to revive a putative shareholder class action alleging the company’s 
chief executive looted $120 million from its coffers, arguing the company should share blame for its 
executive’s intentional misleading of investors. 
 
Activist fund Costa Brava Partnership III LP had alleged that ChinaCast’s CEO, Ron Chan Tze Ngon, looted 
$120 million from the company while Chief Financial Officer Antonio Sena turned a blind eye, and that 
the company should bear liability for shareholders’ loss of value. 
 
During oral argument in Pasadena, California, Marc Gross of Pomerantz LLP, representing Costa Brava, 
urged a three-judge panel to overturn a trial court’s dismissal of the suit on the grounds that Chan had 
acted in his own interest, not the company’s, and thus his scienter cannot be imputed to the company. 
 
Gross argued that the district court ignored that courts have repeatedly held that when innocent third 
parties — such as ChinaCast investors — relied upon the “apparent authority” of misleading statements 
made by the corporate officer, that officer’s reckless intent can be applied to the company. 
 
“It’s important this court make a bright line … where there is reasonable reliance on apparent authority, 
that the company should be held liable,” he said. “The corporation is the one who selects the officers to 
run the company, it is in the best position to police those individuals, and we want to create incentives 
for them to vigilant in doing so.” 
 
Costa Brava and fellow investor and lead plaintiff Jayhawk Private Equity Fund II LP filed their 
consolidated class action complaint in California federal court in September 2012, seeking damages 
from ChinaCast, Chan, Sena and four independent directors of the company. The suit alleged that all 
defendants were liable for Chan’s fraudulent looting of almost all of the company’s liquid assets, which 
caused the company’s stock to drop from $4.24 a share to 82 cents a share after the scam was exposed. 
 
ChinaCast, based in mainland China, with stock listed on the Nasdaq, provides post-secondary education 
and online learning services in China, according to court documents. From June 2011 through April 2012, 
Chan and his associates siphoned off $120 million, transferred control of two of the company’s three 
private colleges to themselves without board review, and pledged roughly $37 million in cash deposits 
on separate occasions to secure loans, according to Costa Brava’s opening appeal brief. 
 
Costa Brava alleged that investors had relied on statements Chan and Sena made when they purchased 
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their shares, and thus the company must bear responsibility for their misdeeds.  
 
In November 2012, U.S. District Judge John F. Walter dismissed the suit, ruling that Chan was the “only 
corporate agent who may supply the requisite scienter,” and was acting completely against ChinaCast’s 
interests. 
 
Costa Brava appealed — Jayhawk did not — as to ChinaCast only, not appealing dismissal of the 
independent directors, according to its opening appeal brief.  Chan and Sena, who live outside the U.S., 
have evaded service of process, according to the brief. 
 
On Tuesday, Israel David of Fried Frank Harris Shriver & Jacobson LLP urged the court to affirm the 
dismissal of the suit, arguing that siding with Costa Brava and applying an “apparent authority” or 
“innocent third-party” exception would “erase several decades of jurisprudence” in securities fraud 
litigation. 
 
“The adverse interest exception is well recognized, and if the court were to recognize an apparent 
authority exception to that exception, there would never be another securities case in which the 
adverse interest exception would apply,” he said. “The reason is, in securities cases, the plaintiffs will 
always be innocent.” 
 
Circuit Judge Milan Smith, however, asked, given the relative equity in the situation, and the desire to 
have securities traded in an honest exchange, with full disclosure, “Why is that bad?” 
 
Shareholders "innocently buy, the CEO runs off with a lot of money,” he said. “As between what’s left of 
the company that … at least permitted it possible, it clothed the emperor if you will, why shouldn’t that 
entity as a matter of law bear the responsibility as opposed to the innocent investor?” 
 
Circuit Judges Stephen Reinhardt, M. Margaret McKeown and Milan Smith sat on the panel that heard 
Tuesday’s arguments. 
 
Costa Brava is represented by Marc I. Gross, Jeremy A. Lieberman, Emma Gilmore and Patrick V. 
Dahlstrom of Pomerantz LLP, and Laurence M. Rosen and Phillip Kim  of TheRosen Law Firm PA. 
 
The defendants are represented by William G. McGuinness, Israel David and Adam M. Harris of Fried 
Frank Harris Shriver & Jacobson LLP.  
 
The case is Costa Brava Partnership III LP et al. v. ChinaCast Education Corporation et al., case 
number 12-57232, in the U.S. Court of Appeals for the Ninth Circuit. 
 
--Editing by Jeremy Barker.  
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