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'Groundbreaking' MFW Ruling Broke Little Ground In Year 1 

By Benjamin Horney 

Law360, New York (March 17, 2015, 6:35 PM ET) -- It's been a year since Delaware's high court affirmed former 
Chancellor Leo E. Strine Jr.'s In re: MFW ruling, which was heralded as a groundbreaking decision that would deal 
a significant blow to shareholder suits challenging controlling-party buyout deals. But so far the deal-making 
landscape remains largely the same because the landmark decision just hasn't been thoroughly tested yet, 
experts say. 
 
The MFW ruling saw former Chancellor Strine determine that when a company sells out to a controlling party, the 
deal will be subject to a more relaxed standard of review as long as it includes two things: a strong special 
committee of independent directors, and a requirement that a majority of the noncontrolling shareholders vote 
for the deal. 
 
MFW's relatively small splash one year in is due to a couple of factors, experts told Law360, including the lack of 
litmus tests and a particular footnote that seemed to lessen the ruling's importance. 
 
"There frankly hasn't been a large pool of post-MFW cases, making it difficult to asses MFW's overall impact from 
a litigation perspective," Brad Aronstam, a partner at Delaware litigation boutique Seitz Ross Aronstam & Moritz 
LLP, told Law360. "That said, we have seen the Court of Chancery come out both ways in considering pleading-
stage MFW dismissal motions." 
 
Aronstam pointed to two cases that showcased either side of the coin: In June, the Delaware Chancery Court kept 
alive Aurelius Capital Management LP's challenge toSprint Nextel Corp.'s $3.6 billion Clearwire Corp. takeover. But 
in August, the court, citing MFW, found dismissal was appropriate at the pleading stage in a suit brought by 
SynQor Inc. shareholders who claimed senior management's buyout shortchanged minority stockholders. 
 
The court allowed the first case to survive because of coercion concerns but determined that the transaction in 
the second was an allowable exercise of business judgment. 
 
"Like so much else in Delaware, the inquiry will ultimately be a contextual one," Aronstam said. 
 
Because of this, it's difficult at the one-year mark to pinpoint what the lasting legacy of MFW will be, according to 
Alan Goudiss, a litigation partner at Shearman & Sterling LLP. 
 
"We haven't seen a huge number of go-private situations [this year], so it's hard to say that people are following it 
religiously or otherwise," he said. "I think folks do recognize that the features the court approved are highly 
advisable, if not necessary." 
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Before MFW, a controlling shareholder who wanted to take a company private was subject to the "entire fairness 
test," which put the burden on the controlling shareholder in litigation. Post-MFW, the controlling shareholder is 
merely subject to the more lenient "business judgment" rule. 
 
"I don't think it'll really have an effect on cases being brought, but it does give the defendant a much clearer path 
to victory in certain cases," Goudiss said. "It does not eliminate incentive to bring these cases, however." 
 
Under the business judgment rule, a court won't look further into the decisions of a controlling shareholder if it 
finds that the shareholder acted in good faith, with the same care that a reasonable person would use, and if it 
appears to be acting in the best interests of the company at large. 
 
But Aronstam explained that while "in short, MFW gives controllers a blueprint for obtaining business judgment 
rule protection in the controller go-private setting," it doesn't always work out that simply in practice because the 
details are different for each case. 
 
Another major reason why the past year hasn't seen an influx of big decisions influenced by MFW is Footnote 14 
of the decision, which appeared to leave the door ajar for pleadings to survive a motion to dismiss, even under 
the new standards. The footnote essentially allows for courts to second-guess the decisions of special 
committees. 
 
John Reed, who heads the Wilmington, Delaware, litigation group at DLA Piper, said Footnote 14 "threw a wrench 
into everything" because it weakened special committees. 
 
"I think people are hoping that there's yet another chapter to be told regarding MFW," he told Law360. "What 
needs to happen is for the 'new' Delaware Supreme Court to revisit the question and conclude that a deal 
approved by an independent special committee and a majority of the minority stockholders outstanding will be 
given business judgment protection, even if the plaintiffs challenge price and make general and conclusion 
allegations about price and process." 
 
Fried Frank Harris Shriver & Jacobson LLP's Philip Richter told Law360 that "the test is going to be how that 
footnote gets applied in future cases by the Chancery Court." 
 
According to Aronstam, the footnote may have opened the door for plaintiffs to plead around the broader 
doctrine laid out in MFW. 
 
"But again, the Court of Chancery has come out both ways on subsequent motions to dismiss, and it would hardly 
be surprising if the newly populated Supreme Court revisited that footnote and its implications," he added. 
 
While the jury is still out, there's no question that MFW will ultimately leave an important legacy, according to 
Richter — it might just be too soon to see the full picture. 
 
"MFW is one of those groundbreaking rulings that changes the way people think of what the options are in the 
context of a going-private transaction by a controlling shareholder," he said. 
 
--Additional reporting by Jamie Santo. Editing by Kat Laskowski and Katherine Rautenberg. 
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