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SE Amends Corporate Governance Rules 

 to numerous requests for clarification or interpretation of the NYSE corporate governance standards since the date of 
r approval, the NYSE filed a proposed rule change with the SEC on August 3, 2004, proposing to amend the standards.  
 proposed changes to the corporate governance standards became effective upon approval by the SEC on November 3, 
4 (http://www.sec.gov/rules/sro/nyse/34-50625.pdf ).  This SecMail summarizes the most significant changes. 

ndependence Tests 

t of the NYSE’s amendments to the 
ernance standards relate to the 
nition of an “independent director” for 
oses of board and committee 
bership.  First, the NYSE added a 
irement that a listed company must 
lose in its annual proxy statement or, 
 proxy statement is filed, in its annual 
rt on Form 10-K, those directors it 
determined are independent and the 
s for that determination.  Previously, 
panies were only required to disclose 
eterminations of independence, but 

the names of the independent directors 
e basis for the independence 
rminations.   

 amendments also clarify the scope of 
rohibition on independence for 

ctors who are employees of the listed 
pany or whose immediate family 
bers are “executive officers” of the 

listed company.  The amendments provide 
that the term “executive officer” has the 
same meaning specified for the term 
“officer” in Rule 16a-1(f) under the 
Securities Exchange Act of 1934, as 
amended.  The amendments also state that 
service as an interim executive officer 
(and not just an interim Chairman or 
CEO, as originally provided) will not 
disqualify a director from independence. 

In connection with the bar on 
independence for directors who receive, 
or whose immediate family members 
receive, more than $100,000 in direct 
compensation from the company, the 
amendments clarify that companies must 
consider payments made during any 12-
month period during the past three years.  
According to the NYSE, this change 
makes clear that the look-back period 
under this test is a maximum of 36 
months.  The amendments also state that 
compensation received for former service 

as an interim executive officer (and not 
just an interim Chairman or CEO, as 
originally provided) will not disqualify a 
director from independence. 

Under the original version of the rules, a 
director was precluded from a 
determination of independence if the 
director was affiliated with or employed 
by, or the director’s immediate family 
member was affiliated with or employed 
in a professional capacity by, a present or 
former internal or external auditor until 
three years after the end of the 
employment or affiliation.  The new rules 
break the affiliation test into 4 prongs, any 
of which can trigger a determination 
against independence.  Under the new 
rules, a director is not independent if: 

• the director or an immediate family 
member is a current partner of the 
internal or external auditing firm of 
the company;  
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3.  Compensation Committee • the director is a current employee of 
the auditing firm; 

• the director’s immediate family 
member is a current employee of the 
auditing firm and participates in the 
firm’s audit, assurance or tax 
compliance (but not tax planning) 
practice; or 

• the director or an immediate family 
member was within the last three 
years (but no longer is) a partner or 
employee of the auditor and 
personally worked on the listed 
company’s audit within that time. 

According to the NYSE, the purpose of 
the amended standard on affiliation with 
the auditing firm is to bring the standard 
in line with the Nasdaq and AMEX rules 
and to loosen the restriction on past 
affiliations between directors or their 
immediate family members and the 
internal or external auditing firm.  The 
NYSE noted that the amended standard 
creates a new category of person 
precluded from independence that was not 
implicated under the original standard – a 
director with an immediate family 
member who is a partner in the auditing 
firm, regardless of whether or not that 
person acts in “a professional capacity” at 
the firm.  In order to prevent suddenly 
changing the status of a current director, 
companies have until their first annual 
meeting after June 30, 2005 to replace a 
director who was independent under the 
original standard but would not be 
independent under the revised standard.   

With regard to the disqualification from 
independence for directors who are 
employees, or whose immediate family 
members are executive officers, of 

companies that make or receive payments 
to or from the listed company in excess of 
certain amounts, the amendments change 
the Commentary to reflect that only 
contributions to tax exempt organizations 
are intended to be excluded from the test.  
The NYSE staff became aware that 
companies have regular business 
relationships with charitable organizations 
(such as vendor relationships, etc.), which 
were not intended by the NYSE to be 
excluded from coverage under this test.  
The amendments also clarify that the 
disclosure requirements for contributions 
over certain amounts to tax-exempt 
organizations where a director is an 
executive officer only apply with respect 
to independent directors (and not all 
directors as provided in the original rule). 

The amendments clarify that the 
compensation committee must have the 
authority to make recommendations to the 
board with respect to non-CEO executive 
officer compensation, as well as 
incentive-compensation and equity-based 
plans that are subject to board approval.  
The original version of the rules was 
unclear as to which non-CEO 
compensation or incentive-compensation 
and equity-based plans that the committee 
should consider.  The amendments also 
make clear that the board has the ability to 
delegate to the compensation committee 
its authority to approve non-CEO 
executive officer compensation, as well as 
incentive-compensation and equity-based 
plans that are subject to board approval. 

2.  Executive Sessions 
4.  Corporate Governance Disclosures 

In connection with the requirement that 
non-management directors must meet 
regularly in executive sessions without 
management, the amendments clarify that 
a non-management director must preside 
over each executive session of the non-
management directors, although the same 
director is not required to preside every 
time. However, the amendments require 
disclosure of the procedure by which a 
presiding director is chosen for each 
executive session when the same director 
does not preside at every session, whereas 
such disclosure was not required by the 
original rules.  The amendments also 
require that disclosure of a method for 
interested parties to communicate directly 
with the non-management directors must 
be made in the company’s annual proxy 
statement, or annual report on Form 10-K 
if no proxy statement is filed. 

Previously, listed companies were 
required to disclose in their annual reports 
filed on Form 10-K that the company’s 
corporate governance guidelines, code of 
business conduct, and key committee 
charters are available on the company’s 
website or in print for any shareholder 
upon request. To be consistent with the 
other disclosure requirements in the 
corporate governance rules, the 
amendments require such disclosure to be 
included in the company’s proxy 
statement, or if the company does not file 
a proxy statement, in its annual report on 
Form 10-K. 

5.  Foreign Private Issuers 

The amendments clarify that foreign 
private issuers must disclose any 
significant differences between the 
NYSE’s corporate governance 
requirements and the actual corporate 
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governance practices of the foreign 
private issuer, rather than the general 
corporate governance practices of that 
issuer’s home country. 

6.  Annual Certification and Written 
Affirmation 

In connection with the requirement that 
each listed company CEO must certify 
that he or she is unaware of any violation 
by the company of the corporate 
governance rules, the amendments clarify 
that listed companies may qualify the 
certification to the extent necessary and 
must disclose any such qualification.  The 
amendments also add a new provision that 
requires listed companies to submit 
executed Written Affirmations to the 
NYSE annually regarding details of 

compliance with the corporate governance 
rules, as well as interim Written 
Affirmations each time a change occurs to 
the board or to any of the committees 
subject to the corporate governance rules.  
The NYSE will specify a form for the 
annual and interim Written Affirmations. 

7.  Comment Period Regarding Certain 
Amendments 

The SEC is soliciting comments regarding 
two of the modifications made during the 
rulemaking process to the amendments 
originally proposed by the NYSE.  The 
first such modification deleted a revised 
definition of the term “immediate family 
member” that the NYSE had originally 
proposed and that would have been 
applicable only to the independence 

standard relating to affiliation with a listed 
company’s auditor.  The second such 
modification extended to the first annual 
meeting after June 30, 2005 (rather than 
the first annual meeting after January 1, 
2005, as originally proposed) the period 
that listed companies have to replace 
directors who were independent under the 
original standard relating to affiliation 
with the company’s auditor, but would not 
be independent under the revised 
standard.  Comments are due 21 days 
from the date the SEC’s order of approval 
is published in the Federal Register. 
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