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SEC’s Investment Management Director 
Outlines Advisers Act Priorities  

 

The SEC’s Director of the Investment Management Division, Andrew J. Donohue, recently outlined the 

Division’s regulatory priorities.  In a speech presented on September 25th, Mr. Donohue noted that the 

staff will focus on the following Advisers Act issues: (1) modernizing the recordkeeping rule; (2) 

reproposing and finalizing revisions to the Form ADV, Part II; (3) providing additional guidance on soft 

dollars, portfolio trading practices and best execution; (4) adopting a new anti-fraud rule to address the 

relationship between a hedge fund manager and the fund’s investors; and (5) studying the broker-dealer 

and investment adviser regulatory schemes. A full copy of Mr. Donohue’s speech can be found at: 

http://www.sec.gov/news/speech/2006/spch092506ajd.htm.     

Revised Recordkeeping Rule 

The Division of Investment Management will look to modernize the books and records requirements 

under the Advisers Act.  In his speech, Mr. Donohue observed that the recordkeeping rule was adopted in 

early 1960s, and therefore is in great need of reform in order to make its requirements suitable to the 21st 

century.  He added that the Division will review the current rule and consider the purpose behind each 

requirement and whether the same information can be obtained in a more meaningful manner.  As part of 

the review, the Division will consider technologies available today that may assist firms in maintaining and 

producing records in a cost-effective manner.   We believe that this review may eventually result in a rule 

proposal that addresses both the substance of the books and records that a registered adviser must 

maintain, as well as the means and location of their retention.   

Form ADV Part II Revision 

The SEC proposed amendments to Form ADV in 2000. However, the SEC has only adopted revisions to 

Part I (including that it be filed through the IARD electronic filing system) and deferred revisions to Part II.  

Mr. Donohue believes that, given the passage of time and the evolving nature of the advisory industry 

and the regulatory system, it is appropriate for the Division to re-propose changes to Part II so that the 

SEC can receive new comments.  We believe that the re-proposal will again address problematic 

http://www.sec.gov/news/speech/2006/spch092506ajd.htm
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suggestions in the original proposal that would require a registered adviser to (1) make prompt mailings to 

clients for every material change made to Part II (either by resending the entire Part II with changes 

highlighted or sending “stickers” for each change) and (2) provide each client with a “brochure 

supplement” that lists certain information about each supervised person who provides advisory services 

to the particular client.  We also expect that the re-proposal will call for registered advisers to submit their 

Part II to the SEC through the IARD, perhaps as a PDF document. 

Guidance on Soft Dollars, Portfolio Trading Practices and Best Execution 

On July 18, 2006, the SEC published formal guidance through an interpretive release that addressed the 

scope of “brokerage and research services” and client commission arrangements under Section 28(e) of 

the Exchange Act of 1934.  According to Mr. Donohue, the Division may provide further guidance on soft 

dollars practices, as well as portfolio trading practices and best execution, that would enable fund boards 

and others to have a meaningful dialogue with investment managers.  

Mr. Donohue believes that advisers and their clients should not consider soft dollars in isolation, but 

should instead focus on how soft dollars arrangements influence the overall practices of placing trades 

and impact the adviser’s best execution obligations. Mr. Donohue emphasized the need for compliance 

professionals to focus on the conflicts involved, and to monitor the way that brokerage commissions are 

used and described to clients.  He added that best execution challenges exist, not only in equity trades, 

but also in other asset classes including fixed income.  

New Anti-fraud Rule 

Mr. Donohue addressed the possibility of a new anti-fraud rule to address the relationship between hedge 

fund managers and their fund investors.  He noted that, in testimony before the Senate Banking 

Committee concerning the regulation of hedge funds, Chairman Cox stated his intention to recommend 

the adoption of a new anti-fraud rule under the Advisers Act that would have the effect of “looking 

through” a hedge fund to its investors. This proposed rule would be designed to reverse the side effect of 

language in the Goldstein opinion stating that a hedge fund manager owes a fiduciary duty only to the 

fund itself, but not to the fund’s investors.  Mr. Donohue did not suggest a time table for the rule proposal. 

Broker-Dealer and Investment Adviser Regulatory Schemes 

The Division is also conducting a study regarding broker-dealers and investment advisers and related 

regulatory schemes.  Mr. Donohue stated that the study will provide the ability to gather data and 

information to make fully informed evaluations regarding the broker-dealer and investment advisers 

regulatory schemes and the way in which those schemes impact firms and investors.  
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* * * 
 

If you have any questions about the contents of this memorandum, please call Terrance O’Malley at 

(212) 859-8402 or Jessica Forbes at (212) 859-8558, or any of the other partners in the Fried Frank 

Asset Management Group. 
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