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The Pension Protection Act of 2006 (the “Act”) was enacted into law on August 17, 2006.  The Act effects 

broad changes to provisions relating to the funding, management and investment of pension plan assets 

under the Employee Retirement Income Security Act of 1974, as amended (“ERISA”), and the Internal 

Revenue Code of 1986, as amended (the “Code”).  This memorandum focuses on the changes relating to 

the investment of assets of individual account plans that are included in the Act.  One of these changes 

will permit fiduciary advisers, under certain circumstances, to provide investment advice to participants in 

individual account plans regarding products or services in which the fiduciary adviser has an interest 

without violating the prohibited transaction rules of ERISA and the Code.  This change is effective with 

respect to investment advice provided after December 31, 2006.  In addition, the Act will offer relief from 

fiduciary liability for losses in an individual account plan resulting from default investment options, 

changes in investment options and the implementation of “blackout periods” by a plan fiduciary.  As 

described more fully below, the change in respect of the default investment options is effective for plan 

years beginning after December 31, 2006, while the changes in respect of the modification of investment 

options and blackout periods are effective for plan years beginning after December 31, 2007 or, for 

certain plans, later as described below.    

 
Provision of Investment Advice  
 
Background 

 
Under existing law, plan fiduciaries may not (absent an exemption) provide advice to participants in 

individual account plans where the advice may affect the fees or other compensation received by the 

fiduciary, its affiliates or other persons in which the fiduciary has an interest.   

 



 

 
2 
 

The Act 

 
The Act provides a statutory exemption that permits plan fiduciaries that are registered investment 

advisers, banks, insurance companies or registered broker-dealers (and their affiliates) (collectively, 

“fiduciary advisers”) to provide investment advice to participants of individual account plans, even where 

the advice may affect the compensation received by the fiduciary adviser, its affiliates or other persons in 

which the fiduciary adviser has an interest.  The exemption covers the provision of advice by the fiduciary 

adviser, the acquisition of an investment by the plan and the receipt of fees or other compensation by the 

fiduciary adviser (and its affiliates) in connection with the provision of the advice or the acquisition, 

holding or sale of an investment pursuant to the investment advice.  However, the exemption is subject to 

a number of conditions, including the following: 

  
• The investment advice must be provided under an “eligible investment advice arrangement.”   

o For plans that are subject to ERISA, this requires either that (i) the fees (including any 

commission or other compensation) received by the fiduciary adviser for the investment 

advice or with respect to the sale, holding or acquisition of an investment do not vary 

based on the investment option selected by the participant or (ii) the advice be provided 

pursuant to a computer model that, among other things, is not biased in favor of 

investments offered by the fiduciary adviser or any person with a material affiliation or 

contractual relationship with the fiduciary adviser.  If a computer model is used, the only 

investment advice that may be provided by the fiduciary adviser under the exemption is 

the advice generated by the model.  The model must be certified by an independent 

investment expert in accordance with rules prescribed by the Secretary of Labor (the 

“Secretary”) and subject to an annual audit.  The independent expert must issue a report 

to the fiduciary who authorized the use of the arrangement presenting its findings 

regarding compliance of the arrangement with the Act.  The person who develops the 

model will be treated as a fiduciary of the plan receiving the advice pursuant to the model 

unless the Secretary prescribes rules permitting otherwise. 

o For individual retirement accounts (“IRAs”), the computer model alternative described 

above is not available until the Secretary determines whether there is a model that can 

be used by IRAs that could satisfy the requirements set forth in the Act.  The Secretary 

must reach a determination on this issue no later than December 31, 2007.  To the extent 

that the Secretary determines that there is no such model, the Act provides that the 

Secretary must grant a separate class exemption establishing conditions for the provision 

of investment advice to IRAs. 

• The fiduciary adviser must provide disclosures applicable under securities laws and 

additional disclosures to be included in a model form issued by the Secretary, including the 

fees or other compensation that the fiduciary adviser and its affiliates will receive in 
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connection with the provision of the advice or the sale, acquisition or holding of an investment 

pursuant to the advice.  

• The arrangement must be authorized by an independent plan fiduciary and the sale, 

acquisition or holding of the investment must occur solely at the direction of the recipient of 

the advice. 

• Any compensation received by the fiduciary adviser or its affiliates in connection with the 

sale, acquisition or holding of the investment must be reasonable. 

• The terms of the sale, acquisition or holding of the investment must be at least as favorable 

to the plan as an arm’s length transaction. 

• The fiduciary adviser must maintain records demonstrating compliance with the exemption for 

no less than 6 years after the provision of the investment advice. 

     

The Act also provides that a plan sponsor or other fiduciary (other than the fiduciary adviser) will not be 

treated as failing to meet its fiduciary responsibilities solely by reason of the provision of investment 

advice by a fiduciary adviser if the investment advice is provided in accordance with the Act and the 

fiduciary adviser acknowledges in writing that it is a fiduciary.  However, the plan fiduciary remains 

responsible for the prudent selection and periodic review of the fiduciary adviser.    

 
Effective Date 

 
This provision of the Act is effective with respect to investment advice provided after December 31, 2006. 

 
Action Items 

 
This change will allow investment advisers greater opportunities to provide investment-related services to 

individual account plans.  Fiduciary advisers of individual account plans that are subject to ERISA should 

consider whether they have or can put in place computer models that could fall within the scope of the 

exemption.  Additional guidance from the Secretary will be needed to understand the details regarding the 

requirement of a model, including the scope of the certifications that will be required and who can act as 

an investment expert to certify the model.  Fiduciary advisers of IRAs will need to await guidance from the 

Secretary that determines that the computer model alternative is available for IRAs.  Until then, 

transactions in connection with investment advice provided by fiduciary advisers of IRAs can fall within 

the exemption if the fiduciary adviser’s fees (including commission or other compensation) for the 

investment advice or with respect to the sale, holding or acquisition of any investment pursuant to the 

advice does not vary based on the investment option selected by the IRA beneficiary.  To the extent that 

fiduciaries of ERISA plans or IRAs rely on this exemption, their existing service agreements will need to 

be reviewed and amended, as appropriate, to allow for the provision of investment advice in accordance 

with the terms of the exemption.  Also, to the extent fiduciaries have been relying on existing statutory or 

administrative exemptions, the availability of those exemptions will not be affected by the new exemption.   
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Default Investment Options, Changes in Investment Options and Implementation of Blackout 
Periods 
 
Background 

 
Under ERISA, if a participant exercises control over the assets in his or her individual account plan, the 

participant is not deemed to be a fiduciary by reason of such exercise and no person who is otherwise a 

fiduciary is liable for any loss that results from the participant’s exercise of control.   

 
The Act 

 
The Act provides that a participant will be treated as exercising control over those assets in his or her 

individual account plan that, in the absence of an investment election by the participant, are invested in 

default investment options in accordance with regulations to be prescribed by the Secretary within 6 

months after the date of enactment of the Act, provided that certain advance notice requirements are 

satisfied.         

 
The Act also provides that if there is a change in investment options offered under the plan, a participant 

who exercised control over the assets in his or her account before a change in investment options is not 

treated as not exercising control in connection with the change in options if the new or remaining 

investment options are reasonably similar to the prior investment options, the participant’s account is 

reallocated among the new or remaining investment options and certain advance notice requirements are 

satisfied.   

 
With respect to blackout periods (within the meaning of Section 101(i)(7) of ERISA), the Act states that if 

a plan sponsor or fiduciary meets the requirements of ERISA in connection with authorizing and 

implementing a blackout period, any person who is otherwise a fiduciary will not be liable under ERISA for 

any losses occurring the blackout period.  The Secretary will issue interim final regulations no later than 

one year after the date of enactment of the Act providing guidance on how fiduciaries can satisfy their 

fiduciary responsibilities during a blackout period. 

 
Effective Date 

 
The provision relating to default investment options is effective for plan years beginning after December 

31, 2006.  The provisions relating to changes in investment options and blackout periods are effective for 

plan years beginning after December 31, 2007 (except that for plans maintained pursuant to collective 

bargaining agreements, the provision is effective for plan years beginning after the earlier of (i) the later of 

December 31, 2008 or the date the collective bargaining agreement terminates or (ii) December 31, 

2009). 
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Action Items 

 
Once these changes are effective, fiduciaries of individual account plans will be able to rely on specific 

relief when setting default investment options, changing investment options and implementing blackout 

periods.  Guidance from the Secretary on the requirements for default investment options and satisfying 

the fiduciary responsibility requirements in connection with blackout periods will need to be reviewed and 

complied with, but these changes should provide welcome clarification on the scope of fiduciary 

responsibility in connection with these activities.     

 

* * * 

 

If you have any questions about the foregoing, please call your regular Fried Frank contact or any of the 
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