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SEC Staff Clarifies Certain 
Hedge Fund Manager Regulatory Requirements  

The SEC staff has issued guidance under the Advisers Act aimed primarily at hedge fund managers who 

registered with the SEC in response to rules adopted in late 2004.  The guidance essentially reaffirms 

rules, interpretations and transitional provisions that the SEC had simultaneously adopted in 2004.  The 

SEC issued this guidance in the wake of the recent decision by the DC Circuit Court of Appeals, which 

not only vacated the registration requirements but apparently also vacated the additional rules, 

interpretations and transitional provisions.  See ABA Subcommittee on Private Investment Entities, SEC 

No-Action Letter (Aug. 10, 2006), available at www.sec.gov/divisions/investment/noaction/aba081006.pdf.   

In addition, the new guidance addresses the possibility that certain hedge fund managers may decide to 

deregister as a result of the recent court decision.  Advisers who choose to deregister must do so by 

February 1, 2007 in order to benefit from newly announced positions relating to counting clients, “holding 

out” as an investment adviser, and filing a balance sheet with Form ADV-W, the registration withdrawal 

form.    

A. Guidance for Advisers who Remain Registered with the SEC 

The SEC staff provided the following guidance for hedge fund managers that choose to remain registered 

with the SEC: 

• “Registration Lite.”  The SEC staff affirmed its position that most of the substantive provisions of 

the Advisers Act do not apply to registered offshore advisers with respect to their dealings with 

offshore funds and other offshore clients (i.e., “registration lite”). Nevertheless, such advisers 

remain subject to requirements relating to the filing and maintenance of Form ADV, the SEC’s 

right to inspect the adviser, the maintenance of certain records, and the application of the 

Advisers Act’s antifraud provisions.  In addition, registered offshore advisers who have U.S. 

clients must adhere to all requirements of the Advisers Act and related rules with respect to those 

clients. 

 

http://www.sec.gov/division/investment/noaction/abs081006.pdf
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• Performance Presentation Records.  The SEC staff affirmed its grandfather position that 

permitted a hedge fund manager who registered with the SEC as a result of the vacated rules to 

present its past performance information for periods prior to February 10, 2005 even if the 

manager did not otherwise have all of the supporting records otherwise required by Rule 204-

2(a)(16).  In order to rely on this position, a manager generally must continue to preserve any of 

its books and records that relate to its performance for periods prior to February 10, 2005. 

 

• Performance Fees.  The SEC staff affirmed its grandfather position that permitted a hedge fund 

manager who registered with the SEC as a result of the vacated rules to continue charging a 

performance fee to investors and other advisory clients who were investors or clients of the 

manager prior to February 10, 2005, regardless of whether such investors or clients meet the 

definition of a “qualified client,” as defined in Rule 205-3(c). 

 

• Custody Rule for Fund of Funds Managers.  The SEC staff affirmed its position that a hedge fund 

manager may comply with applicable requirements of Rule 206(4)-2 by delivering a fund’s 

audited financial statements to investors within 180 days of the end of the fund’s fiscal year, 

rather than within 120 days as is the case for other types of hedge funds.  

 

• Form ADV.  The SEC staff acknowledged that it had adopted certain changes to Form ADV Part 

1 and related Schedule D, including references to the term “private fund,” and that these changes 

now must be reversed.  The SEC staff noted that Form ADV, as it appears on the IARD, will 

continue to reflect these changes for some time.  As an interim solution, the SEC staff will post 

additional guidance on how SEC-registered advisers should complete the Form ADV until such 

time as corrections are made on the IARD.  The guidance will be posted at: 

www.sec.gov/divisions/investment/iard.shtml.   

 

• Access to Fund Records.  The SEC staff seems to take the position that a registered adviser to a 

hedge fund must produce the fund’s records during an SEC examination.  More specifically, the 

SEC staff stated that a registered hedge fund adviser (1) must make available for examination all 

records required by Rule 204-2 and (2) “may not evade this requirement by holding records by or 

through any other person, including a related person or private fund.”  The SEC staff provided this 

guidance after acknowledging that the court decision may have also vacated an amendment to 

Rule 204-2 stating that the records of a private fund are records of the adviser. 

 
B. Guidance for Advisers that Deregister  

The SEC staff provided the following guidance for hedge fund managers that choose to deregister with 

the SEC: 

http://www.sec.gov/divisions/investment/iard.shtml
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• Availability of Section 203(b)(3).  Prior to the adoption of the hedge fund manager registration 

rules, most hedge fund managers relied on Section 203(b)(3).  This section generally provides an 

exemption from registration for any adviser who (1) during the course of the preceding twelve 

months has had fewer than 15 clients and (2) does not hold itself out generally to the public as an 

investment adviser.  The SEC staff guidance addresses both of these conditions. 

 

�� “Counting Clients.”  A hedge fund manager who registered with the SEC as a result of the 

vacated rules may deregister even if it exceeded the fourteen-client registration threshold 

during the period in which it has been registered.  However, the hedge fund manager must 

(1) deregister by February 1, 2007 and (2) have, at the time of deregistration, no more than 

fourteen clients (counting each private fund as a single client).  Moreover, for the twelve 

months following the deregistration date, the adviser need count only the number of clients it 

had on the date of deregistration toward the fourteen-client count. 

 

�� “Holding Out.”  A hedge fund manager who registered with the SEC as a result of the vacated 

rules may deregister even if it “held itself out generally to the public as an investment adviser” 

during the period in which it was registered.  For example, a registered hedge fund manager 

may have had a publicly available website that described the firm in general terms (without 

specifically mentioning its funds or hedge fund management activities).  However, the hedge 

fund manager must cease holding itself out generally to the public as an investment adviser 

and deregister by February 1, 2007. 

 

• Form ADV Balance Sheet Requirement.  The SEC staff confirmed that an adviser who registered 

with the SEC as a result of the vacated rules and now seeks to deregister generally need not 

submit a balance sheet with its Form ADV-W as would otherwise be required.   

 
 

* * * 
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If you have any questions about the contents of this memorandum or want to discuss the advantages and 

disadvantages of deregistration, please call Terrance O’Malley at (212) 859-8402 or Jessica Forbes at 

(212) 859-8558, or any of the other partners in the Fried Frank Asset Management Group. 

 

New York   
Lawrence N. Barshay 212.859.8551 lawrence.barshay@friedfrank.com 
Jessica Forbes 212.859.8558 jessica.forbes@friedfrank.com 
David S. Mitchell 212.859.8292  david.mitchell@friedfrank.com 
Terrance J. O’Malley 212.859.8402 terrance.omalley@friedfrank.com 
Gil Raviv 212.859.8798 gil.raviv@friedfrank.com 
Kenneth I. Rosh  212.859.8535 kenneth.rosh@friedfrank.com 
   
Washington, D.C.   
Richard Ansbacher 202.639.7065  richard.ansbacher@friedfrank.com 
Walid Khuri 202.639.7013 walid.khuri@friedfrank.com 
Richard A. Steinwurtzel 202.639.7120 richard.steinwurtzel@friedfrank.com 
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