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Decisions

¶ 304

FCA First-To-File Rule Bars Amendment 
Adding Relators, Tenth Circuit Holds

U.S. ex rel. Little v. Triumph Gear Sys., Inc., 2017 
WL 4105933 (10th Cir. Sept. 18, 2017)

The False Claims Act first-to-file rule precluded an 
amendment to a qui tam complaint to add relators, 
the U.S. Court of Appeals for the Tenth Circuit has 
held in reversing the district court’s denial of the 
defendant’s motion to dismiss.

In 2012, Joe Blyn commenced an FCA action. 
The complaint named Blyn and three John Does as 
the relators, and identified Donald Little as Blyn’s 
counsel of record, but not as a relator. Months later, 
Little filed an amended complaint naming himself 
and a third person, Kurosh Motaghed, as the rela-
tors. Blyn was excised from the caption and the rest 
of the amended complaint without explanation.

The defendant, Triumph Gear Systems Inc., 
moved to dismiss the action, arguing that, under 
the FCA’s first-to-file rule, the district court lacked 
jurisdiction. The district court denied the motion 
but certified the issue for interlocutory review.

First-to-File Rule—The FCA first-to-file rule 
provides that when a qui tam relator brings an FCA 
action, “no person other than the Government may 
intervene or bring a related action based on the facts 
underlying the pending action.” 31 USCA § 3730(b)(5). 
The rule is designed to prevent parasitic and duplicative 
lawsuits. Triumph argued that Little and Motaghed are 
“person[s]” who “intervene[d]” in Blyn’s action, and that 
the first-to-file rule precludes their action. 

The issue turned on the meaning of word 
“intervene” in § 3730(b)(5). In the FCA context, 
the Supreme Court has defined “intervention” as 

“the requisite method for a nonparty to become a 
party to a lawsuit.” U.S. ex rel. Eisenstein v. City of 
New York, 556 U.S. 928 (2009). Under that broad 
formulation, intervention occurs when a non-party 
becomes a party, regardless of the mechanism used.

Before the amended complaint was filed, Little 
and Motaghed were not parties. Thus, under Eisen-
stein’s definition, they intervened, and the first-to-
file rule bars their claims, the Court said. 

The Court distinguished Precision Cos. v. Koch 
Indus., Inc., 31 F.3d 1015 (10th Cir. 1994), which 
held that new relators did not “intervene” in viola-
tion of § 3730(b)(5) when the original plaintiff added 
the relators through an amendment under Fed. R. 
Civ. P. 15.

In Precision, a corporate entity brought a qui 
tam action. After the district court ruled that 
Precision was not the original source of the allega-
tions, Precision amended its complaint to add two 
individual relators who were Precision’s sole stock-
holders. The district court dismissed the amended 
complaint, reasoning in part that the new relators 
intervened in violation of § 3730.

The Tenth Circuit reversed, explaining that 
“intervene” as used in the FCA means formal in-
tervention under Rule 24 rather than addition of 
a party under Rule 15. Thus, under Precision, the 
first-to-file rule permits addition of a party under 
Rule 15, but not joinder under Rule 24. 

After questioning the continued validity of 
Precision after the Supreme Court’s decision in 
Eisenstein, the Tenth Circuit held that Little and 
Motaghed could not rely on Precision’s narrow ex-
ception to the first-to-file rule because they were not 
added to the action through Fed. R. Civ. P. 15(a)(1)
(A). Rule 15 provides that a “party may amend its 
pleading once as a matter of course within 21 days 
after serving it.” Little and Motaghed could not rely 
on Precision’s narrow exception to the first-to-file 
rule because only a party can amend the complaint 
under Rule 15. Blyn was the sole named plaintiff 
in the original complaint. Little and Motaghed, as 
non-parties, had no right to amend the complaint 
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under Rule 15. “[B]ecause Little and Motaghed didn’t 
tread Precision’s narrow pathway for would-be rela-
tors, they intervened in violation of the first-to-file 
rule,” the Court said.

Before reversing the district court, the Tenth 
Circuit addressed additional arguments by Little 
and Motaghed. First, the Court held that the original 
complaint’s listing of John Doe defendants did not 
preclude dismissal. The Federal Rules of Civil Proce-
dure do not provide for anonymous plaintiffs or suits 
by persons using fictitious names. Nat’l Commodity & 
Barter Ass’n, Nat’l Commodity Exch. v. Gibbs, 886 F.2d 
1240 (10th Cir. 1989) (per curiam). Although, in limited 
circumstances—the existence of significant privacy 
interests or threats of physical harm—the Court has 
allowed a plaintiff to proceed using a fictitious name, 
those circumstances did not exist here. A court lacks 
jurisdiction over unnamed parties because the case 
has not been commenced against them, the Court said.

Little and Motaghed neither sought nor received 
the district court’s permission to appear anonymously. 
Thus, even assuming they were the John Does, the 
original complaint failed to commence the action with 
respect to them. A later commencement that might 
have been achieved when they filed the amended 
complaint was barred by the first-to-file rule, the 
Court said.

Next, Little and Motaghed argued that they had 
authority to substitute themselves into the action 
under Rule 17, which prevents a district court from 
“dismissing an action for failure to name the real 
party in interest” without first giving that party leave 
to substitute into the action.

No one contended that Blyn, the original plaintiff, 
was not a real party in interest, and defendant did 
not seek dismissal on that basis. Therefore, the Court 
could not construe Little and Motaghed’s substitution 
as an attempt to avoid dismissal for “failure to name 
the real party in interest,” the only situation to which 
Rule 17 applies.

Next, Little and Motaghed argued that their claims 
could not be dismissed without the U.S. Attorney Gen-
eral’s consent. In support, they cited § 3730(b)(1), which 
states that an FCA qui tam action “may be dismissed 
only if the court and the Attorney General give written 
consent to the dismissal and their reasons for consent-
ing.” Section 3730(b)(1) prohibits only a relator from 
voluntarily dismissing the complaint without consent. 
Here, Blyn did not seek voluntary dismissal, and § 
3730(b)(1) did not apply.

Finally, Little and Motaghed argued that the 
first-to-file rule is not jurisdictional, and therefore the 
order certified for appeal did not “involve a controlling 
issue of law as required by 28 U.S.C. § 1292(b).” The 
Tenth Circuit has previously held that the first-to-file 
rule is jurisdictional. Grynberg v. Koch Gateway Pipe-
line Co., 390 F.3d 1276 (10th Cir. 2004). Even assum-
ing that Grynberg was invalidated by the Supreme 
Court’s decision in Gonzales v. Thaler, 565 U.S. 134 
(2012), which distinguished jurisdictional rules and 
claim-processing rules, the Tenth Circuit rejected the 
argument that the certified order did not constitute a 
controlling question of law. A non-jurisdictional first-
to-file rule still supported dismissal, the Court said.

Motion to Amend the Complaint—Little 
and Motaghed filed a motion in the Tenth Circuit to 
amend the third amended complaint. Their proposed 
amendment would have renamed Blyn as a plaintiff. 
As authority for the amendment, Little and Motaghed 
cited 28 USCA § 1653, which provides that “[d]efec-
tive allegations of jurisdiction may be amended, upon 
terms, in the trial or appellate courts.”

The Court said that § 1653 does not allow the 
amendment Little and Motaghed proposed. Section 
1653 “addresses only incorrect statements about 
jurisdiction that actually exists, and not defects in 
the jurisdictional facts themselves.” Newman-Green, 
Inc. v. Alfonzo-Larrain, 490 U.S. 826 (1989). Thus, § 
1653 does not “empower federal courts to amend a 
complaint so as to produce jurisdiction where none 
actually existed.” Id. For that reason, § 1653 does not 
permit the addition of a party to create jurisdiction, 
the Court said in denying the motion to amend. See 
Mills v. Maine, 118 F.3d 37 (1st Cir. 1997).

F Practitioner’s Comment—The Tenth Circuit’s 
decision in Triumph should be welcome news for 
practitioners defending FCA allegations. The appel-
late court not only reined in the efforts of the relators 
in that case to circumvent the FCA’s all-important 
“first-to-file” bar, but it also re-established clear prin-
ciples that should have a broader impact. The Tenth 
Circuit made clear that relators cannot, without court 
permission, proceed as “John Doe” plaintiffs under 
the FCA. And, although the Tenth Circuit declined 
to wade into the debate over whether the first-to-file 
bar is jurisdictional, the court did provide important 
guidance on the interplay between the “first-to-file” 
bar and amending complaints under Rule 15 of the 
Federal Rules of Civil Procedure. In particular, the 
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court clarified that any Rule 15 exception to the 
first-to-file bar that had been endorsed in the Tenth 
Circuit’s decision in Precision is exceedingly narrow.

The facts in Triumph are a stark reminder that 
the sealed nature of qui tam actions presents some 
opportunity for procedural mischief by relators. 
In Triumph, the two would-be relators—including 
Little, an attorney who was the lawyer of record for 
the original relator—effectively hijacked the original 
relator’s action and sought to pursue the same claims, 
jettisoning the original relator from the action with-
out explanation. The second-in-time relators accom-
plished this maneuver, while the original complaint 
was under seal and being investigated by the Justice 
Department, by filing what was styled as an “amend-
ed complaint” in the sealed proceeding. This amended 
complaint named the second-in-time relators as the 
qui tam plaintiffs and removed all references to the 
original relator. The defendant, Triumph, discovered 
this procedural sleight-of-hand after the case was 
unsealed. The new relators offered a number of expla-
nations for their actions, arguing that the first-to-file 
bar did not apply because they had not “intervened” 
within the meaning of 31 USCA § 3730(b)(5) and that, 
in any event, they were not new parties to the action 
because they were among the three “John Doe” rela-
tors mentioned in the original complaint.

An initial lesson here for practitioners is that 
defendants in unsealed qui tam cases should check 
the docket. In the normal case, the district court 
only grants a partial unsealing of the pleadings on 
the docket, once the Justice Department declines to 
intervene. That unsealing typically is limited to the 
Government’s notice of non-intervention and the 
most recent version of the complaint. In the Triumph 
case, the amended complaint only listed the two 
new relators as the plaintiffs, so there was nothing 
facially irregular about the complaint that was un-
sealed and served on the defendant. But the docket 
reflected the existence of an earlier party—Blyn— as 
being the named plaintiff, which prompted Triumph 
to seek and obtain an unsealing order for the origi-
nal complaint as well. That disclosure revealed that 
the original complaint had been filed by Blyn, with 
references to three other “possible” John Doe rela-
tors. The only role Little had in the original qui tam 
complaint was that he had signed and filed that com-
plaint as Blyn’s lawyer. It was only in the amended 
complaint that Little first appeared as a party to the 
action. The revelation of this irregularity enabled 

Triumph to develop the first-to-file argument. As the 
Tenth Circuit observed, Blyn had simply “vanished” 
from the action after the amendment of the com-
plaint, even though the amended complaint made 
allegations virtually identical to those Blyn had 
advanced in his own name. Instead, “the complaint’s 
Blyn-specific allegations morph[ed] into allegations 
about Little in the amended complaint,” with Little 
“substitut[ing] his name for Blyn’s without regard 
for the resulting incongruities.” The Tenth Circuit 
found that the two new relators had simply co-opted 
the original relator’s case and were de facto interve-
nors, barred by the FCA’s first-to-file provision from 
entering another relator’s pending case.

The Tenth Circuit also made clear that FCA ac-
tions cannot be brought by anonymous relators—at 
least not without specific permission from the court. 
In rejecting the argument that the two new relators 
in the Triumph case always had been plaintiffs as 
“John Does” (and, thus, had not been “added” to the 
action by the amend complaint), the Tenth Circuit 
explained that the Federal Rules of Civil Procedure 
“make no provision for suits by persons using ficti-
tious names or for anonymous plaintiffs.” As a practi-
cal matter, the idea that a qui tam relator would file 
a complaint anonymously is an oddity, given that the 
FCA requires qui tam complaints be filed under seal. 
It would be the rare case in which a relator would 
have reason to conceal his or her identity from even 
the Department of Justice and the court. If ever there 
were a need for such anonymity, the relator would be 
wise to seek permission from the court first.

As the Tenth Circuit aptly observed, the FCA’s 
provisions can be a “procedural minefield” for practi-
tioners. Adding to the FCA’s complexity, some of the 
statute’s procedural requirements are jurisdictional 
prerequisites, while others are not. The Tenth Circuit 
has ruled the FCA’s first-to-file bar to be “jurisdic-
tional,” Grynberg, 390 F.3d 1276, but a few recent 
decisions in other circuits have called this designation 
into question. Compare U.S. ex rel. Carson v. Manor 
Care, Inc., 851 F.3d 293, 303 (4th Cir. 2017) (applying 
circuit precedent that the bar is jurisdictional), with 
U.S. ex rel. Heath v. AT&T, Inc., 791 F.3d 112, 119 
(D.C. Cir. 2015) (ruling that the bar is not jurisdic-
tional), and U.S. ex rel. Hayes v. Allstate Ins. Co., 853 
F.3d 80, 86 (2d Cir. 2017) (same); 59 GC ¶ 130. In most 
cases, however, the difference may not matter much. 
In Triumph, for instance, the Tenth Circuit found it 
unnecessary to grapple with whether the bar is ju-
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risdictional because, in any event, the bar is fully en-
forceable on a motion to dismiss. As the Tenth Circuit 
explained, a “violation of the rule would nevertheless 
afford a basis for dismissal” of the relators’ complaint, 
regardless of whether the first-to-file bar is deemed a 
jurisdictional limitation. In other words, it may often 
be the case that the jurisdictional/non-jurisdictional 
distinction is inconsequential to the “first-to-file” in-
quiry. See Heath, 791 F.3d at 119 (“Even if the district 
court wrongly characterized its dismissal as jurisdic-
tional, we could sustain that judgment for failure to 
state a claim under Rule 12(b)(6).”).

Practitioners also should note the Tenth 
Circuit’s recognition that, whatever rule it had 
established in Precision, which had allowed a cor-
poration named as the qui tam relator to amend 
its complaint and “add” its two sole stockholders 
as relators under Rule 15, any such exception to 
the first-to-file bar may no longer be good law in 
light of the Supreme Court’s holding in Eisenstein. 
Although most of the courts of appeals generally 
have been in agreement that the first-to-file bar is 
“exception-free,” see U.S. ex rel. Duxbury v. Ortho 
Biotech Prods., L.P., 579 F.3d 13, 33 (1st Cir. 2009); 
U.S. ex rel. Lujan v. Hughes Aircraft Co., 243 F.3d 
1181, 1187 (9th Cir. 2001); U.S. ex rel. LaCorte v. 
Wagner, 185 F.3d 188, 191–92 (4th Cir. 1999), a 
number of district court decisions have relied upon 
the Tenth Circuit’s Precision precedent to allow 
additional relators to be “added” to existing qui 
tam suits if the addition was accomplished via an 
amendment to the complaint under Rule 15. See, 

e.g., U.S. v. Educ. Mgmt. Corp., 871 F. Supp. 2d 433, 
459 (W.D. Pa. 2012); U.S. ex rel. Howard v. Lock-
heed Martin Corp., 2011 WL 4348104, at *3 (S.D. 
Ohio Sept. 16, 2011); U.S. ex rel. Sanders v. E. Ala. 
Healthcare Auth., 953 F. Supp. 1404, 1408 (M.D. 
Ala. 1996). As the Tenth Circuit in Triumph ob-
served, however, the Supreme Court’s broad concep-
tion in Eisenstein of what it means to “intervene” 
in an FCA action may well undermine the analysis 
in Precision. The Tenth Circuit’s doubts about the 
viability of the Precision decision suggest that, in 
the future, relators attempting to add themselves to 
existing qui tam suits may find “becom[ing] a party 
to the litigation” (in the Supreme Court’s parlance) 
to be more difficult than it was before.

In the end, the Tenth Circuit’s decision strength-
ens the effectiveness of the first-to-file bar by further 
restricting maneuvers that could circumvent its appli-
cation. The decision also opens the door to arguments 
that the Tenth Circuit’s decision in Precision—which 
some courts have interpreted broadly to allow relators 
to be added to a qui tam action by Rule 15 amend-
ment—is no longer good law. Finally, the decision is 
a clear warning to relators that future attempts to 
proceed with a qui tam action on a “John Doe” basis 
may severely prejudice their claims.

F
This Practitioner’s Comment was written for The 
GovernmenT ConTraCTor by Douglas W. Baruch, 
John T. Boese, Michael J. Anstett and Jennifer 
M. Wollenberg of Fried, Frank, Harris, Shriver 
& Jacobson LLP.


