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FEATURE COMMENT: FCA Implied 
Certification Claims—Justice 
Department’s Aggressive Post-Escobar 
Briefing Signals Its Concern Over The 
Decision’s Potential Impact

For Government contractors facing an ever-
growing threat of potentially business-crippling 
False Claims Act litigation, the June 16, 2016 
U.S. Supreme Court decision in Universal Health 
Servs., Inc. v. U.S. ex rel. Escobar, 136 S. Ct. 1989 
(2016), was one of the most highly anticipated rul-
ings of the last decade. For the most part it was 
worth the wait, as the general consensus among 
commentators and practitioners (at least from the 
defense perspective and others objectively analyz-
ing the ruling) is that, on balance, the decision 
most benefitted contractors. In short, while it may 
have come as a disappointment (but surely not a 
surprise) when the Supreme Court unanimously 
upheld the FCA’s implied false certification theo-
ry, that decision came packaged with strong and 
clear language limiting the theory’s scope and 
application going forward. In so doing, the Court 
put the brakes on a disturbing trend exemplified 
by relator and Justice Department efforts to turn 
any contractual, regulatory, and statutory non-
compliance by a Government contractor—even in 
the absence of an express certification of compli-
ance—into an FCA violation warranting treble 
damages and statutory penalties (not to mention 
the threat of debarment, suspension, or exclu-
sion). And, among other important statements, 
the Court confirmed in its decision that the FCA 
is not an “all-purpose antifraud statute” or “a 

vehicle for punishing garden-variety breaches of 
contract or regulatory violations.” Escobar, 136 
S. Ct. at 2003.

Notwithstanding the Court having signaled 
otherwise, in the wake of the Escobar ruling, the 
Justice Department has been striving mightily 
to shape the lower courts’ interpretation and ap-
plication of that ruling in a manner that would 
perpetuate the very same expansive implied 
certification claims that were pursued regularly 
by the Justice Department and relators before 
the Supreme Court weighed in on the theory. 
Indeed, in an attempt to wrest control of post-
Escobar jurisprudence from relators, the Justice 
Department aggressively has been ensuring 
that its views are heard and considered by filing 
Statements of Interest in non-intervened FCA 
cases. Those interest statements—in the form of 
legal briefs—illustrate the Justice Department’s 
attempts to both eliminate Supreme Court-de-
lineated prerequisites for pursuing implied false 
certification claims and expand the definition of 
when an alleged noncompliance is “material.” The 
impact of the Justice Department’s involvement 
largely remains to be seen, but its efforts signal a 
willingness to pursue all available options—judi-
cial and perhaps even legislative—to resuscitate 
the implied false certification theory. 

The Escobar Decision and the Expected 
implications—The Supreme Court’s review of 
the implied false certification theory of liability 
was precipitated by a split among the circuit 
courts—with two circuits accepting an expansive 
view of the theory, a number of circuits limiting 
the theory’s application to situations where the 
applicable Government agency or entity identi-
fied the alleged noncompliance as a condition 
of payment, and at least one circuit expressing 
skepticism with respect to the theory as a whole, 
especially given the hundreds if not thousands of 
contractual, statutory, or regulatory provisions 
applied to Government contractors on a daily 
basis. After analyzing these various approaches 
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by the circuit courts, the Court then fashioned its 
own, stating that, 

the implied certification theory can be a basis 
for liability, at least where two conditions are 
satisfied: first, the claim does not merely request 
payment but also makes specific representations 
about the goods or services provided; and second, 
the defendant’s failure to disclose noncompliance 
with material statutory, regulatory, or contrac-
tual requirements makes those representations 
misleading half-truths. 

Id. at 2001. The Court then emphasized that the ma-
teriality requirement is “demanding” and “rigorous.” 
Id. at 2003, 2004 n.6. 

Given the fact-specific nature of determining 
materiality, it was understood following the Escobar 
decision that this circumstance set the stage for a 
district-by-district and circuit-by-circuit battle in the 
early cases that would form the precedents for just 
how rigorous and demanding the materiality require-
ment would be. However, many did not anticipate the 
aggressive position being advanced by the Justice 
Department, not only with respect to the materiality 
standard, but also with its contention that a “specific 
representation” about the goods or services provided 
is not necessary for a valid implied false certifica-
tion allegation. If adopted, the Justice Department’s 
positions will undermine the import of Escobar and 
tilt the balance of that decision’s benefits away from 
contractors. 

The Justice Department’s Post-Escobar “Spe-
cific Representation” Position—A typical example 
of the Justice Department’s post-Escobar argument 
is as follows: “Although Escobar affirmed the implied 
certification theory in situations where the defendant 
provides some description of the goods or services that 
render the claim misleading, the Court did not suggest 
that this is the only circumstance when the implied 
certification theory applies.” Statement of Interest of 
the U.S. at 1–2, U.S. ex rel. Mateski v. Raytheon Co., No. 
2:CV06-3614ODW (FMOx) (C.D. Cal. Aug. 16, 2016), 
ECF No. 163 (emphasis in original); see also, e.g., 
Statement of Interest of the U.S. at 5, U.S. ex rel. Her-
man v. Coloplast Corp., No. 11-12131-RWZ (D. Mass. 
Oct. 6, 2016), ECF No. 217 (arguing that Escobar did 
not establish an absolute requirement that implied 
certification liability can attach only when two condi-
tions are met); Letter Statement of Interest of the U.S. 
at 3, U.S. ex rel. Zayas v. AstraZeneca Biopharmaceu-
ticals, Inc., No. 14-CV-1718 (FB) (SMG) (E.D.N.Y Aug. 

8, 2016), ECF No. 103 (arguing that FCA liability 
does not require specific representations). The Justice 
Department has taken nearly every opportunity to 
advance this argument, even adding it as a gratuitous 
footnote in one submission. Statement of Interest of the 
U.S. at 5 n.2, U.S. ex rel. Laporte v. Premier Educ. Grp., 
L.P., No. 11-3523 (RBK) (D.N.J. July 13, 2016), ECF No. 
130. To support its interpretation that the “full scope” 
of implied certification liability was not described by 
the Supreme Court, the Justice Department relies 
on one sentence within Escobar. See, e.g., Statement 
of Interest of the U.S. at 11–12, U.S. ex rel. Brown v. 
Celgene Corp., No. CV 10-3165 GHK (SSx) (C.D. Cal. 
Aug. 29, 2016), ECF No. 328 (“Notably, however, the 
Escobar Court explicitly stated that it was not deciding 
‘whether all claims for payment implicitly represent 
that the billing party is legally entitled to payment,’ 
thus not deciding the full scope of implied certification 
liability…”) (emphasis in original).

The Justice Department’s Post-Escobar 
“Materiality” Position—In spite of the Supreme 
Court’s emphasis that materiality is a rigorous and 
demanding standard, in its post-Escobar briefing, the 
Justice Department suggests that nothing really has 
changed. Instead, the Justice Department maintains 
that “materiality” in these circumstances is equivalent 
to the “natural tendency to influence” standard, which 
must—as in the past—be liberally construed and ap-
plied. See, e.g., Brief for the U.S. as Amicus Curiae 
Supporting Appellants at 11–12, U.S. ex rel. Miller v. 
Weston Educ., Inc., No. 14-1760 (8th Cir. Sept. 14, 2016) 
(stating that Escobar did not impose a heightened 
materiality test); Supplemental Brief for the U.S. at 12, 
U.S. ex rel. Badr v. Triple Canopy, Inc., No. 13-2190 (L) 
(4th Cir. Aug. 19, 2016), ECF No. 78 (“[T]he Supreme 
Court did not impose a heightened test for materiality 
beyond the ‘natural tendency’ test codified in the False 
Claims Act”); Statement of Interest of the U.S. at 6, U.S. 
ex rel. Williams v. City of Brockton, No. 12-12193-IT 
(D. Mass. Sept. 19, 2016), ECF No. 66 (arguing that 
the court erroneously converted the natural tendency 
test into an outcome materiality test when it inquired 
whether the Government would refuse to pay); Stmt. 
of the U.S. at 15, Brown, ECF No. 328 (“An outcome 
dependent materiality standard that is stricter than 
the natural tendency standard … is not supported by 
Escobar”). 

And, even though the Escobar Court explicitly 
stated that the Government agency or entity continu-
ing to pay claims despite knowledge of the alleged 
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noncompliance with statutory, regulatory, or contrac-
tual requirements “is very strong evidence that those 
requirements are not material,” Escobar, 136 S. Ct. 
at 2003, the Justice Department is taking the exact 
opposite position by arguing that continued payment 
by the Government agency or entity has little, if any, 
legal import. For example, the Justice Department 
has advanced the hypothetical argument that “the 
fact that the government may continue to pay even 
after discovering wrongdoing does not establish a lack 
of materiality” because the Government may wish to 
avoid further cost or allow the defendant an opportu-
nity to be heard in court, or “important public health 
and safety considerations” may warrant continued pay-
ment. Stmt. of the U.S. at 15–16, Brown, ECF No. 328; 
see also Letter Stmt. of the U.S. at 5, Zayas, ECF No. 
103 (“[O]ther important considerations, such as pub-
lic health or safety, may dictate that the Government 
continue to accept and pay for the items or services 
even with actual knowledge of the violations of a law, 
regulation, or contract”).

Application of Escobar by the Lower Courts, 
So Far—With respect to the Justice Department’s 
argument that the Escobar two-part test does not de-
lineate the “full scope” of implied certification liability, 
with one nuanced exception, the lower courts do not 
seem to be interpreting Escobar in the same way it 
is being promoted by the Justice Department. Many 
courts have articulated the two-part test laid out by 
Escobar, including the “specific representation” prong, 
as the measure for a valid implied false certification 
theory. See, e.g., U.S. ex rel. Se. Carpenters Reg’l Council 
v. Fulton Cty., 2016 WL 4158392, *5 (N.D. Ga. Aug. 5, 
2016); U.S. ex rel. Dresser v. Qualium Corp., 2016 WL 
3880763, at *6 (N.D. Cal. July 18, 2016) (stating that 
implied false certification occurs when the two condi-
tions are met); U.S. ex rel. Voss v. Monaco Enter., Inc., 
2016 WL 3647872, at *5 (E.D. Wash. July 1, 2016); 
U.S. ex rel. Creighton v. Beauty Basics Inc., 2016 WL 
3519365, at *3 (N.D. Ala. June 28, 2016) (holding that 
the pleadings did not contain sufficient facts about 
“specific representations”). One such court said in 
no uncertain terms that “the U.S. Supreme Court 
explained that two conditions must exist to impose 
liability under the Certification Theory.” U.S. ex rel. 
Doe v. Health First, Inc., 2016 WL 3959343, at *3 (M.D. 
Fla. July 22, 2016); see also U.S. ex rel. Handal v. Ctr. 
for Emp’t Training, 2016 WL 4210052, at*5 (E.D. Cal. 
Aug. 8, 2016) (“To establish implied false certification, 
a plaintiff must show [both Escobar conditions]”).

As for the exception, in what is best described as 
dicta because the court found in that case that the 
two conditions of Escobar had been met, one district 
court agreed with the Justice Department’s position 
and stated that “Escobar did not establish a rigid 
two-part test for falsity that must be met in every 
single implied certification case.” See U.S. ex rel. Rose 
v. Stephens Inst., 2016 WL 5076214, at *5 (N.D. Cal. 
Sept. 20, 2016). Notably, the defendant in Rose has 
filed a motion for leave to certify the district court’s 
order for interlocutory appeal to the Ninth Circuit, 
and on October 14, the Justice Department weighed in 
yet again in the non-intervened case, this time urging 
that appellate review is not warranted. Statement of 
Interest of the U.S. at 2, U.S. ex rel. Rose v. Stephens 
Inst., No. 09-cv-05966-PJH (N.D. Cal. Oct. 14, 2016), 
ECF No. 215. 

On the materiality front, as expected, the fact-
specific nature of even a basic materiality inquiry has 
resulted in decisions finding noncompliances mate-
rial as well as those dismissing complaints because 
the alleged violations did not meet the materiality 
standard. See, e.g., U.S. ex rel. Miller v. Weston Educ., 
Inc., 2016 WL 6091099, at *5 (8th Cir. Oct. 19, 2016) 
(finding, under a fraudulent inducement theory, that 
alleged record-keeping noncompliances were material 
because “[u]nder Escobar, a false promise to comply 
with express conditions is material if it would affect 
a reasonable government funding decision or if the 
defendant had reason to know it would affect a gov-
ernment funding decision”). However, it appears that 
courts on the whole are not viewing “materiality” in 
the same way that the Justice Department has been 
advocating (i.e., that “materiality” essentially is unaf-
fected by the Escobar decision). See, e.g., Dresser, 2016 
WL 3880763, at *6 (the court partially granted defen-
dant’s motion to dismiss with leave to amend stating 
that the complaint did not meet Escobar’s heightened 
materiality standard); Se. Carpenters Reg’l Council, 
2016 WL 4158392, at *8 (holding that it was insuf-
ficient to merely allege noncompliance without any 
showing that the Government would refuse to pay); 
Williams v. City of Brockton, 2016 WL 4179863, at *5 
(D. Mass. Aug. 5, 2016) (finding that the materiality 
standard was not met because a false certification of 
non-discrimination under Title VI would not affect the 
Government’s decision to pay, unless and until there 
was a formal finding of discrimination); U.S. ex rel. 
Scharff v. Camelot Counseling, 2016 WL 5416494, at 
*8–9 (S.D.N.Y. Sept. 28, 2016) (holding that plaintiff 
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did not satisfy the “demanding” materiality require-
ment because the complaint did not allege whether the 
Government refused to pay in similar cases); Knudsen 
v. Sprint Commc’n Co., 2016 WL 4548924, at *13 (N.D. 
Cal. Sept. 1, 2016) (noting that the plaintiff did not 
adequately meet Escobar’s “rigorous” materiality stan-
dard). One district court specifically acknowledged that 
“[w]hile [the relators’] argument may have sufficed to 
support an implied false certification claim under the 
standard [applied prior to Escobar], it no longer suf-
fices under the standard in [Escobar].” U.S. ex rel. Lee 
v. N. Adult Daily Health Care Ctr., 2016 WL 4703653, 
at *12 (E.D.N.Y. Sept. 7, 2016).

Conclusion—To date, despite the Justice Depart-
ment’s efforts to influence expansive post-Escobar 
application of the implied false certification theory, it 
appears that the majority of the lower courts facing 
these issues have decided that a narrower application 
of the theory best aligns with the Supreme Court’s 
intent. However, while the Justice Department has 
sustained losses in these early skirmishes, the all-
important and upcoming battles in the circuit courts 
will have far greater import. Recently, on October 24, 
the Seventh Circuit affirmed the entry of summary 

judgment for the defendant, adopting the narrower 
application of the implied certification theory on all 
fronts. U.S. v. Sanford-Brown, Ltd., 2016 WL 6205746. 
(7th Cir. Oct. 24, 2016). And the pending appeal in U.S. 
ex rel. Badr v.Triple Canopy, Inc. in the Fourth Circuit 
provides an immediate opportunity for another appel-
late court to weigh in on these questions. But, even if 
the Fourth Circuit takes advantage of the opportunity, 
the decisions of two appellate courts will not be the end 
of this story. And, consequently, for Government con-
tractors, the full and lasting ramifications of Escobar 
will remain in doubt for some time. 
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