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When due diligence in connection with contemplated corporate or real estate transactions identifies 
significant known or potential environmental risks and liabilities, purchasers and sellers often use 
contractual indemnification provisions to allocate such risks and liabilities. It is not uncommon for sellers 
to seek to limit losses recoverable under such environmental indemnities to losses resulting from 
actions “required” by environmental law in order to avoid indemnifying purchasers for voluntary 
conduct or settlements. This limitation can lead to ambiguity regarding whether costs to address the 
concerns of regulatory authorities or to respond to potentially responsible party notices (PRP letters) are 
required by environmental law or are purely voluntary costs excluded under the required-by-law 
limitation. A recent opinion by the New York State Court of Appeals, Remet Corp. v. Estate of Pyne,[1] 
clarifies that certain PRP letters can be sufficiently coercive to “require” action under environmental law 
within the meaning of an indemnification provision in a purchase and sale agreement. 
 
Overview of the Facts 
 
Remet involved the sale in 1999 of all of the stock and facilities of Remet Corporation, a manufacturing 
company with a facility abutting the Erie Canal Site in Utica, which had been listed by the New York 
Department of Environmental Conservation (the NYDEC) as an Inactive Hazardous Waste Site. The 
founder and sole stockholder of Remet, the decedent James R. Pyne, agreed to indemnify the buyer for 
environmental losses resulting from preclosing conditions, provided that such losses “arise out of or 
result from actions by any indemnified party that such indemnified party is required to take under or in 
connection with any environmental law ... (and such loss shall not arise out of or result from 
communications by such indemnified party with any governmental entity (except to the extent required 
under any environmental law)).” The indemnity survived for a period of 10 years, unless a claim for 
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indemnification was asserted within that time frame, in which case the claim for indemnification would 
survive until its final resolution. Pyne deposited $2.7 million into an escrow account to fund payments 
arising from his environmental indemnification obligation under the sales agreement. 
 
In October 2002, Remet received a PRP letter from the NYDEC labeled “NOTICE LETTER URGENT LEGAL 
MATTER — PROMPT REPLY NECESSARY,” which informed Remet that the NYDEC had determined that 
Remet was a potentially responsible party for the contamination at the Erie Canal Site. The letter 
requested that Remet enter into a consent order to implement and fund remedial actions at the site. 
The letter further warned that failure to execute a consent order within 30 days would result in the 
NYDEC terminating further discussions and performing the remedial work itself and seeking cost 
recovery from Remet, in which case the PRP letter served as a demand for payment of any money 
expended by the NYDEC in connection with the site, with interest accruing from the date of the PRP 
letter. 
 
Remet gave notice to Pyne that it was asserting a claim for indemnification pursuant to the sales 
agreement and began investigating the NYDEC’s claims. Pyne did not assume defense of the claim, but 
his attorneys contacted the NYDEC and cooperated with Remet’s investigation of site conditions. 
Neither Remet nor any of the four other PRPs at the Erie Canal Site entered into a consent order. The 
NYDEC ultimately decided to implement a $12.5 million decontamination plan and seek cost recovery 
from the PRPs. Pyne died in March 2003. In 2008 (less than a year before the expiration of the 10-year 
survival period for the indemnification), the Pyne estate objected to a release of funds from the escrow 
account to cover the approximately $550,000 in costs incurred by Remet and further instructed Remet 
that unilateral contact by Remet with the NYDEC would constitute a waiver of any right to 
indemnification under the sales agreement. 
 
Remet commenced litigation and was granted summary judgment by the State of New York Supreme 
Court that it was entitled to the approximately $550,000 in past costs and to indemnification for past 
and future environmental losses arising out of the NYDEC’s investigation and remediation of the site. On 
appeal, the Appellate Division reversed, holding that the NYDEC’s PRP letter did not “require” Remet to 
take action and instead “merely informed” Remet of its “potential liability” and “sought voluntary 
action.”[2] 
 
Coerced Actions are Required Actions 
 
The New York State Court of Appeals reversed, finding that the plain language of the contract, together 
with the language of the PRP letter and the related circumstances, made clear that Remet was entitled 
to indemnification because it was “required” to act to respond to the PRP letter. The court noted that 
the PRP letter, which was labeled “Urgent Legal Matter,” demanded either a consent order or payment. 
It further indicated that a prompt reply was “necessary” and set forth imminent legal and financial 
consequences that would occur if Remet refused to act. Thus, regardless whether Remet was labeled a 
“potentially responsible party,” Remet’s responses to the letter were coerced and not voluntary. 
 
In so holding, the court borrowed the reasoning from a line of insurance cases holding that PRP letters 
are “suits” triggering an insurer’s duty to defend.[3] These cases typically arise in the context of historic 
commercial general liability policies (issued prior to modern CGL policies with absolute pollution 
exclusions), which require insurers to defend against any “suit” against policyholders seeking damages 
that the policyholders are legally obligated to pay. A substantial majority of state high courts have held 
that PRP letters are the functional equivalent of “suits” triggering an insurer’s duty to defend.[4] 
Although the New York State Court of Appeals has not yet ruled on the issue, New York appellate courts 



 

 

and federal courts applying New York law have focused on whether a particular PRP letter is sufficiently 
coercive or adversarial and threatens the insured with probable and imminent financial 
consequences.[5] Thus, an NYDEC letter notifying an insured that its property would be listed in the 
registry of inactive hazardous waste sites, an NYDEC letter requesting an insured to complete a 
corrective action closure plan, U.S. Environmental Protection Agency general notice letters (as opposed 
to special notice letters)[6] and equivalent state letters informing insureds of their potential liability and 
seeking voluntary action have been held not to constitute “suits” triggering a duty to defend under New 
York law, as the agencies’ tones were “conciliatory rather than belligerent” and merely called for 
voluntary cooperation.[7] 
 
Many of these insurance cases involving the duty to defend against PRP letters rely on the principle that 
ambiguous provisions in contracts for insurance should be interpreted in favor of insureds.[8] In 
addition, an insurer’s duty to defend is generally interpreted more liberally than its duty to indemnify.[9] 
Given these rules of interpretation, courts have reached differing conclusions regarding whether the 
insurance “duty to defend” cases can be applied in the context of noninsurance indemnification 
claims.[10] Remet appears to be the first case holding that a PRP letter can be sufficiently coercive to 
“require” action within the meaning of indemnification language in a purchase and sale agreement and 
without the benefit of these rules of interpretation.[11] 
 
The court in Remet also noted the circumstances surrounding the execution of the indemnification 
clause and the funding of the environmental escrow account, as well as Pyne’s subsequent cooperation 
with the NYDEC for a period of time after the PRP letter was received, as evidence that Pyne was aware 
of the potential for substantial expenses to be incurred in connection with the Erie Canal Site and that 
the PRP letter required action. Courts often review the purpose of an agreement and the surrounding 
facts and circumstances in divining an intent to indemnify.[12] However, the reference to the escrow 
agreement in Remet is somewhat troubling, given that the parties’ agreement with respect to risk 
allocation in a purchase and sale agreement and funding of an escrow account are not necessarily 
evidence regarding whether subsequent actions and expenses are required by law. Moreover, in order 
to minimize ultimate costs while determining their options, indemnitors often cooperate with regulatory 
authorities in initial stages of defending or analyzing an indemnification claim. Under the court’s 
interpretation of Pyne’s activities after Remet’s receipt of the PRP letter, any such cooperation could be 
discouraged, as it could potentially be evidence that response actions are required and, therefore, 
indemnified.[13] 
 
Key Takeaways 
 
Although many purchasers would have expected their losses in responding to PRP letters to be 
indemnified under similar contract language and similar circumstances, the court’s holding in Remet 
that PRP letters can be sufficiently coercive to “require” action within the meaning of indemnification 
clauses will still be welcome news to purchasers who are sometimes persuaded to accept limitations on 
indemnified losses to those losses resulting from actions required by environmental law. On its face, a 
PRP letter — particularly a “drop-dead” special notice letter — may invite PRPs to negotiate with the 
EPA, but that invitation is effectively a demand requiring action, given the significant adverse 
consequences that can flow from failure to accept the invitation. A holding by the Remet court that 
responding to such PRP letters is not required by law would have created perverse incentives for 
indemnitees to challenge or ignore PRP letters and potentially suffer those adverse consequences in 
order to maintain the viability of an indemnity claim. Nonetheless, the mere fact that the issue was 
litigated and received traction in the intermediate appellate court should make purchasers pause, as 
environmental liabilities are often substantial enough to motivate indemnitors to carefully consider all 



 

 

possible limitations on their indemnification obligations. Indeed, the Pyne estate’s decision to challenge 
the indemnification claim based on the limitation to required actions may have been a reflection of the 
high price tag of the NYDEC’s decontamination plan at the Erie Canal Site. Thus, in negotiating 
environmental indemnification limitations — particularly in transactions involving potentially significant 
environmental liabilities — and subsequently defending against environmental indemnification claims, 
purchasers and sellers should consider the following key points. 
 
Scope of Limitation on Required Actions 
 
If possible, purchasers and sellers should agree in advance whether indemnified losses will be limited to 
losses resulting from actions required by environmental law or will also include losses resulting from 
actions in response to directions, orders or requests by governmental authorities. Although the PRP 
letter received by Remet was a fairly standard form of “drop-dead” special notice letter, the possibility 
exists that other notifications of potential liability will not threaten imminent litigation and financial 
consequences in the absence of a response and, therefore, not be considered coercive enough to 
require action. Ignoring such governmental notices (even notices that appear to be conciliatory and 
nonthreatening on their face) ultimately could result in increased indemnification losses, given the 
substantial adverse consequences that can flow from failure to actively engage governmental agencies, 
including the potential for (i) larger fines or higher allocation of cleanup costs resulting from failure to 
cooperate, (ii) cost recovery based on more expensive governmental remedial actions and (iii) an 
administrative record that does not reflect the recipient’s interests. Thus, the “do-nothing” approach in 
the face of governmental requests for action arguably could result in a breach of an indemnitee’s 
express or implied duty to mitigate damages. However, an indemnitee who takes a “do-something” 
approach and incurs costs that are subsequently determined not to be “required” by law may be unable 
to recover those costs from the indemnitor. 
 
Flexible Standards 
 
Rather than limiting recoverable losses to losses required by law, purchasers should press for a more 
flexible standard that allows purchasers to act in a commercially reasonable manner (without regard to 
the availability of indemnification) to both achieve compliance with environmental law as well as 
minimize liability to regulatory authorities and other third parties. When properly drafted and 
accompanied by deductibles, cost sharing or other financial limitations, flexible standards avoid “gold-
plating” or “Cadillac remedies” by requiring purchasers to act without regard to the availability of 
indemnification, but do not hamstring purchasers’ conduct in responding to agency requests to only 
those actions required by environmental law. 
 
Limitations on Voluntary Conduct 
 
Sophisticated environmental indemnification agreements often include express provisions prohibiting 
recovery of otherwise indemnified losses to the extent such losses result from voluntary investigation or 
remediation or unsolicited communication with third parties. Such “no-voluntary” (sometimes referred 
to as “no-dig”) limitations are generally subject to a litany of exceptions, including an exception allowing 
for actions required by law. Purchasers and sellers must carefully consider the interrelationship between 
such no-voluntary provisions and other indemnification limitations. For example, if an investigation or 
cleanup of preclosing contamination is triggered by a purchaser’s voluntary decision to expand or close 
operations, do the parties intend that such investigations or cleanups will be indemnified because they 
are required by law in connection with the expansion or closure?[14] 
 



 

 

Control of Indemnified Matters 
 
Procedures governing indemnification claims in purchase and sale agreements often give indemnitors 
the right to control the defense of such claims. However, given the importance of maintaining a good 
working relationship with environmental regulators, purchasers often request special procedures for 
environmental indemnification claims, allowing purchasers to assume control of the defense of such 
claims (and any related remedial actions) — particularly for indemnification claims relating to currently 
owned or leased facilities of the acquired entity. In drafting such procedures, it is important that the 
purchaser’s ability to control is not hindered by any no-voluntary limitations on communications with 
governmental authorities. 
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