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Moving A Ch. 11 Plan Through Confirmation 
 
 
Law360, New York (August 28, 2013, 3:00 PM ET) -- The culmination of a Chapter 11 case is the 

confirmation, or court approval, of a Chapter 11 plan. After voting has concluded, and assuming the plan 

proponent believes that the plan has been accepted by the requisite class or classes of stakeholders, the 

court will hold a hearing to consider whether the plan meets the statutory requirements and standards 

for confirmation and should be confirmed. 

 

The confirmation hearing may be fairly short if all classes entitled to vote on the plan support the plan 

and there are few objections, or it may be a lengthy and hotly litigated hearing, lasting days or weeks, if 

there are classes that have rejected the plan and the plan is the subject of numerous objections. 

 

Confirmation Hearing 

 

Pursuant to Section 1128(a), the bankruptcy court must hold a hearing on confirmation of the plan. In 

accordance with Federal Rule of Bankruptcy Procedure 2002(b), all parties-in-interest must receive at 

least 28 days’ notice of: 

 

(1) the deadline for filing objections to confirmation of the plan; and 

 

(2) the hearing to consider confirmation of the plan. 

 

Pursuant to Section 1128(b), any party-in-interest may object to confirmation of the plan. As discussed 

above, a party-in-interest is any party that has privity or another relationship with the debtor such that 

its rights can be enforced against the debtor, although the term is interpreted broadly. 

 

Pursuant to Federal Rule of Bankruptcy Procedure 3020(b)(1), an objection to confirmation of the plan 

must be filed and served on the debtor, the trustee, the plan proponent, any committee and any other 

entity designated by the court within a time fixed by the court. Further, a copy of every objection to 

confirmation must be transmitted by the objecting party to the United States trustee within the time 

fixed for filing objections. 

 

 



 

At the hearing, the bankruptcy court must determine whether the plan meets all the statutory 

requirements set out in Section 1129 for confirmation of a plan. Pursuant to Rule 3020(b)(2), if no 

objection is timely filed, the court may determine that the plan has been proposed in good faith and not 

by any means forbidden by law without receiving evidence on such issues. 

 

A creditor may contractually waive certain rights with respect to its actions in a debtor’s bankruptcy, 

including its right to object to confirmation of the plan. Such waiver may arise under an intercreditor 

agreement, or a “lock-up” or plan support agreement, in which the party agrees to support the plan if 

the plan submitted for confirmation adheres to the negotiated terms. 

 

A party may also not have standing to vote to the extent that it has agreed to have another party, such 

as a special servicer, represent its interests in the bankruptcy proceeding. 

 

A party may object to confirmation by arguing that the plan proponent or the plan fails to meet any of 

the various requirements set forth by the Bankruptcy Code. In larger Chapter 11 cases, particularly 

where there is a lack of consensus among the constituencies, there may be a large number of varied 

objections to confirmation. 

 

On the other hand, to the extent that the issues among the constituencies are resolved, the objections 

to confirmation may be limited to objections from a few individual stakeholders. As with any objections 

to the disclosure statement, in order to address the number and variety of objections, the plan 

proponent may respond to similar objections in an omnibus response that addresses all of the concerns 

of similar objections in one filing. 

 

The plan proponent may also respond to different kinds of objections in one response, typically such 

that the response is divided into sections that respond to each type of objection. The plan proponent’s 

response often includes a chart that summarizes each objection and the plan proponent’s response 

thereto, including any revisions that have been made to the plan to address the objection. 

 

At the confirmation hearing, the plan proponent will make a presentation regarding the plan’s suitability 

for confirmation, after which objectors will have an opportunity to counter the plan proponent’s 

presentation. In a contested hearing, the hearing may be longer and will likely include a good deal of 

testimony regarding the opposing points of view. An uncontested hearing will likely be shorter and 

include limited testimony. 

 

Competing Plans 

 

If the debtor has been unable to either file a plan or to garner sufficient support for its plan before the 

expiration of its exclusivity period, another party-in-interest (other than the U.S. trustee) may file a 

competing plan. Such a party-in-interest may believe that it can gain leverage or increase its recovery by 

proposing its own plan. 

 

 

 



 

A plan proponent other than a debtor must comply with all of the requirements mentioned herein. For 

example, any plan proponent must ensure that its plan is feasible — and, as a practical matter, that 

party may need to incur significant cost and expense to obtain third-party financing to make the plan 

feasible — in addition to having to attain the requisite creditor support. 

 

Unless the court sets another time for filing the disclosure statement, the plan proponent also must file 

a disclosure statement at the time of filing of the competing plan. 

 

A plan proponent will typically seek reimbursement from the estate for the costs and fees associated 

with developing and submitting a competing Chapter 11 plan by arguing that the plan proponent made 

a “substantial contribution” to the estate under Section 503(b)(3)(D). If the court does not confirm the 

plan, however, the court may conclude that the plan proponent did not make a substantial contribution 

sufficient to justify reimbursement. 

 

The bankruptcy court may consider more than one plan for confirmation at the same hearing. Pursuant 

to Section 1129(c), however, the court may confirm only one plan. 

 

If more than one plan complies with the applicable provisions of the Bankruptcy Code, the court must 

consider the preferences of the creditors and equity securities holders in determining which plan to 

confirm. If confirmation of a plan is revoked, another plan proposed by the original proponent or 

another party may be confirmed if it satisfies the requirements for confirmation. 

 

Statutory Requirements for Confirmation of a Plan 

 

The Bankruptcy Code sets forth the statutory requirements for confirmation of a plan in Section 1129. 

Section 1129(a) provides the standards for consensual confirmation. Section 1129(b) contains the 

standards for nonconsensual confirmation, which is commonly known as “cramdown.” The bankruptcy 

court must confirm a plan only if the plan satisfies all of the requirements of either Section 1129(a) or 

Section 1129(b). 

 

Standards for Confirmation of a Plan 

 

In order to be confirmed, every plan, whether consensual or nonconsensual, must comply with all the 

requirements enumerated in Section 1129(a) and Section 1129(d); however, if the plan is not 

consensual, the plan need not comply with the requirement in Section 1129(a)(8) that each class of 

claims or interests either have accepted the plan or not be impaired under the plan. The universal 

requirements pursuant to Section 1129(a) and Section 1129(d) are: 

 Section 1129(a)(1) requires that the plan be in compliance with the Bankruptcy Code; 

 Section 1129(a)(2) requires that the plan proponent be in compliance with the Bankruptcy Code; 

 

 

 

 



 Section 1129(a)(3) requires that the plan be proposed in good faith and not by any means 
forbidden by law; 

 Section 1129(a)(4) requires that the plan make the required disclosure regarding payments 
made or to be made under the plan; 

 Section 1129(a)(5) requires that the plan make the required disclosure regarding the identity of 
individuals proposed to serve as directors, officers or voting trustees; 

 Section 1129(a)(6) requires that any regulatory commission that has jurisdiction over the debtor 
approve any rate change in the plan; 

 Section 1129(a)(7) requires that the plan meet the "best interest of creditors" test; 

 Section 1129(a)(9) requires that the plan provide for the payment in full of certain priority 
claims; 

 Section 1129(a)(10) requires that the plan be accepted by at least one impaired class, excluding 
insiders; 

 Section 1129(a)(11) requires that the plan be feasible; 

 Section 1129(a)(12) requires that all court, filing and U.S. trustee’s fees be paid; 

 Section 1129(a)(13) requires that the plan provide for the continuance of retiree benefits. (The 
requirements pursuant to Section 1129(a)(14) and Section 1129(a)(15) are not discussed as they 
only apply to individual debtors); 

 Section 1129(a)(16) requires that any transfers under the plan comply with applicable 
nonbankruptcy law if the debtor is a nonprofit entity; and 

 Section 1129(d) requires that the plan’s principal purpose not be to avoid taxes or registration 
under the Securities Act of 1933. 

 

Compliance with Bankruptcy Code 

 

Sections 1129(a)(1) and 1129(a)(2) require the plan and the plan proponent to comply with the 

applicable provisions of the Bankruptcy Code. 

 

The requirement that a plan comply with the applicable provisions of the Bankruptcy Code generally 

means that the form and content of the plan must meet all of the statutory requirements, such as 

proper classification of claims as provided in Section 1122 and the inclusion of certain mandatory 

provisions in the plan as required by Section 1123. 

 

 

 

The requirement that a plan proponent comply with the applicable provisions of the Bankruptcy Code 

generally means that the plan proponent must satisfy the disclosure requirement of Section 1125 



regarding soliciting votes on the plan. 

 

Good Faith 

 

Pursuant to Section 1129(a)(3), the plan must be proposed in good faith and may not be proposed by 

any means forbidden by law. While the Bankruptcy Code does not define the term “good faith,” it is 

generally understood that, in determining whether the plan has been proposed in good faith, the court 

must decide whether there has been an abuse of the provisions or the goals of Chapter 11. See, e.g., In 

re Zenith, 241 B.R. 92, 107-11 (Bankr. D. Del. 1999). 

 

In determining whether a plan is proposed by any means forbidden by law, courts generally look at 

whether the plan will violate any nonbankruptcy laws, such as relevant criminal, regulatory or corporate 

laws. 

 

As a practical matter, a court may find that a plan is proposed in bad faith if, for example, the plan is 

proposed as a tactic to delay or frustrate the efforts of stakeholders to enforce their rights. See Travelers 

Insurance Co. v. Pikes Peak Water Co. (In re Pikes Peak Water Co.), 779 F.2d 1456, 1461 (10th Cir. 1985). 

 

As another example, courts generally hold that a plan is proposed in bad faith when it is proposed solely 

for tax considerations. See, e.g., In re Maxim Industries Inc., 22 B.R. 611, 613 (Bankr. D. Mass. 1982). 

 

Required Disclosures 

 

Section 1129(a)(4) requires disclosure and approval of payments made or promised in connection with 

plan. Under this section, it must be disclosed to the court if the plan proponent, the debtor, or a person 

issuing securities or acquiring property under the plan makes or promises to make a payment for 

services rendered or for costs and expenses incurred in or in connection with the case or the plan. 

 

Additionally, if any such payments were made before confirmation of the plan, the court must make a 

determination that the payments are reasonable. If any such payments are to be made after 

confirmation, the payments are subject to the court’s approval as reasonable. 

 

Under Section 1129(a)(5), the plan proponent must also disclose the identity of the individuals who are 

proposed to serve as directors, officers or voting trustees of the debtor, any affiliate of the debtor 

participating in a joint plan, or any successor to the debtor under the plan. 

 

Furthermore, the court must determine that the appointment of or continuation in office of any such 

director, officer or voting trustee must be consistent with the interests of creditors, equity security 

holders and public policy. Such appointment or continuance is often negotiated. To accommodate the 

negotiations, some courts have held that disclosing the process by which the director, officer or voting 

trustee will be selected is sufficient. 

 

 

The plan proponent must also disclose the identity and proposed compensation of any insider who will 

be employed or retained by the reorganized debtor. 



 

Regulatory Commissions 

 

The requirement provided in Section 1129(a)(6) only applies if a regulatory commission has jurisdiction 

over the rates of the debtor, such as where the debtor is a utility company. In such cases, the regulatory 

commission must approve any rate change proposed in the plan. If the rate change has not been 

approved, the proposed rate change must be expressly conditioned upon the regulatory commission’s 

approval. 

 

For example, assume the debtor is a regulated electric company, and its Chapter 11 plan is predicated 

upon an increase in the rates that the reorganized entity will charge. If the debtor is unable to secure 

the necessary regulatory approval prior to the effective date of the plan, the debtor may make the 

effective date of the plan conditional upon obtaining regulatory approvals. 

 

In this arrangement, once the approvals are received, the plan can go effective in accordance with 

Section 1129(a)(6). See, e.g., In re Public Service Co. of New Hampshire v. Richards (In re Public Serv. 

Co.), 148 B.R. 702, 704 (Bankr. D. N.H. 1992). 

 

"Best Interest of Creditors" Test 

 

Under Section 1129(a)(7), every impaired creditor and interest holder must either: (1) accept the plan; 

or (2) receive at least as much value as the creditor or interest holder would receive in a Chapter 7 

liquidation of the debtor. 

 

This requirement is referred to as the "best interest of creditors" test and is viewed as a failsafe measure 

to protect creditors or interest holders that may be outvoted by other members of their class, as this 

test relates to each individual dissenting creditor or interest holder within a class regardless of whether 

the class is deemed to have accepted the plan. 

 

Thus, if a plan does not provide at least the liquidation value to a class of impaired claims or interests, 

each holder that does not accept the plan can prevent its confirmation, whether or not the holder’s 

class accepts the plan by the necessary vote. An individual holder can object to the plan on the basis 

that the reorganization is not in the holder’s best interests, as liquidation of the debtor would yield 

more value for its claim. 

 

In determining whether the plan provides at least liquidation value to each class of impaired claims or 

interests, the court, creditors and equity security holders will assess the liquidation analysis in the 

disclosure statement, which details the recoveries of each class of claims and interests in a hypothetical 

Chapter 7 liquidation. 

 

A liquidation value may be determined by examining the dollar amount that would be generated from 

the liquidation of the debtor’s assets in the context of a liquidation case under Chapter 7. 

 

 

The cash amount that would be available to satisfy (1) administrative expenses, (2) priority claims, (3) 



unsecured claims, and (4) equity interests would consist of the proceeds resulting from the disposition 

of the debtor’s assets, augmented by the cash held by the debtor at the time of the commencement of 

the Chapter 7 case. Any such cash amount then would be reduced by: 

 the amount of any claims secured by such assets; 
 the costs and expenses of the liquidation; and 
 any administrative expenses and priority claims that may result from the termination of the 

debtor’s business and the use of Chapter 7 for the purposes of liquidation. 

 

Finally, the present value of such allocations, factoring in the time necessary to accomplish the 

liquidation, is compared to the value of the property that is proposed to be distributed under the plan 

on its effective date. 

 

Costs of liquidation under Chapter 7 may include: 

 fees payable to the trustee in bankruptcy, as well as those that might be payable to attorneys 
and other professionals engaged by the trustee; and 

 any unpaid expenses incurred by the debtor during the Chapter 11 case and allowed in cases 
under Chapter 7, such as compensation for attorneys, financial advisors, appraisers, accountants 
and other professionals and costs and expenses of members of any creditors’ or equity 
committee. 

 

To determine whether the plan is in the best interests of each impaired class, the present value of the 

distributions from the proceeds of the liquidation, after subtracting the amounts attributable to the 

foregoing claims, costs and expenses, are then compared with the value of the property offered to such 

classes of claims and equity interests under the plan. 

 

As a practical matter, the disclosure statement to the Chapter 11 plan will generally include language 

outlining how the liquidation analysis is performed, including its inputs, assumptions and 

methodologies, and note the major effects that a Chapter 7 liquidation would have on available 

proceeds. The significant effects of a Chapter 7 liquidation may include: 

 the increased costs and expenses of a Chapter 7 liquidation arising from fees payable to a 
trustee and its advisors; 

 the erosion in value of assets in a Chapter 7 case in the context of an expeditious liquidation and 
the “forced sale” atmosphere that would prevail; and 

 the substantial increases in claims that would be satisfied on a priority basis or on parity with 
creditors in a Chapter 11 case. 

 

 

If a party objects to the plan on the grounds that it does not satisfy the "best interest of creditors" test, 

the objector should be prepared to cross-examine the debtor or the debtor’s advisor who prepared the 



liquidation analysis and, ideally, should provide its own expert witness that can produce an alternate 

liquidation analysis. 

 

Class Acceptances 

 

Pursuant to Section 1129(a)(8), each class must either: (1) accept the plan or (2) must not be impaired 

under the plan. If neither of these requirements is met with respect to a particular class, the plan must 

be “crammed down” on the nonaccepting, impaired class pursuant to Section 1129(b). 

 

If the debtor impairs the class and seeks to obtain the class’s acceptance of the plan, the debtor may 

include a provision in the plan whereby the impaired class receives a distribution, or an increased 

distribution, in exchange for the class’s acceptance of the plan, but receives no distribution, or only the 

distribution to which the class is minimally entitled, if the class votes to reject the plan. 

 

Such a provision is commonly referred to as a “deathtrap” provision. A deathtrap provision can be useful 

to avoid a costly and time-consuming cramdown hearing. 

 

Some courts have reasoned that deathtraps are permissible because there is no prohibition against 

treating classes differently depending on whether they accept or reject the plan as long as the treatment 

is fair and equitable and does not result in unfair discrimination. See, e.g., In re Zenith Electronic Corp., 

241 B.R. 92, 105-06 (Bankr. D. Del. 1999). 

 

A deathtrap provision is effective only with regard to a class that will not receive a full recovery under 

the Chapter 11 plan. Pursuant to a deathtrap provision, a class acceptance can entitle the class to more 

than it would have received otherwise. 

 

A class rejection, however, cannot entitle the class to any less than it is entitled to receive under the 

plan. For example, assume the plan provides that a class is entitled to receive 10 percent of the value of 

its claims, pursuant to the valuation of the debtor and the distribution of its assets among its 

stakeholders. 

 

It would be impermissible for the plan to provide that the class will receive 20 percent of the value of its 

claims if the class votes to accept the plan, but nothing if the class votes to reject the plan. Instead, the 

plan may provide that the class will receive 20 percent of the value of its claims if the class votes to 

accept the plan, and must provide that the class will receive 10 percent of the value of its claims if the 

class votes to reject the plan. 

 

For instance, a deathtrap provision may offer warrants to a class of out-of-the-money equity security 

holders in exchange for approving the plan and no distribution if they do not. See, e.g., In re Drexel 

Burnham Lambert Group Inc., 138 B.R. 714, 715 (Bankr. S.D.N.Y. 1992), aff’d, 140 B.R. 346 (S.D.N.Y. 

1992). 

 

 

A Chapter 11 plan may also utilize a deathtrap provision with respect to one class but not another, such 

as in providing out-of-the-money bondholders a distribution in exchange for favorable votes while 



providing shareholders no distribution. 

 

A deathtrap provision, however, may only control the distribution of the class voting to accept or reject 

the plan. For instance, one court withheld approval of a Chapter 11 plan that provided a distribution to 

three classes of equity holders but only if one particular class of equity holders approved the plan 

because the plan tied the fate of two classes to the vote of a third. See, e.g., In re Mcorp Fin., Inc., 137 

B.R. 219, 236 (Bankr. S.D. Tex. 1992). 

 

Similarly, another court found unacceptable a plan provision that provided that if any class of equity 

holders rejected the plan, then that class and any junior class would not receive a distribution. See In re 

Allegheny International, Inc., 118 Bankr. 282, 304 (Bankr. W.D. Pa. 1990). 

 

Administrative and Priority Claims 

 

Pursuant to Section 1129(a)(9), the plan must provide for payment in full of certain claims entitled to 

priority. However, a holder of a priority claim may always agree to a different, less favorable treatment. 

 

Under Section 1129(a)(9)(A), the plan must provide that administrative expense claims under Section 

507(a)(2) and involuntary gap claims under Section 502(f) be paid in full in cash on the effective date of 

the plan. 

 

Under Section 1129(a)(9)(B), the plan must provide that claims relating to wage, employee benefit 

plans, grain producers, fisherman, consumer deposits, alimony, maintenance and support under 

Sections 507(a)(1), 507(a)(4), 507(a)(5), 507(a)(6) and 507(a)(7), respectively, will either: 

 

(1) be paid in full and in cash on the effective date of the plan; or 

 

(2) vote to accept as a class deferred cash payments equal to the allowed amounts of the claims as of 

the effective date of the plan. 

 

Under Section 1129(a)(9)(C), the plan may satisfy priority tax claims with regular installment payments 

in cash over, at most, five years after the date of the order for relief. The installment payments must 

equal the allowed amount of the claim as of the effective date of the plan. 

 

However, the plan must treat the tax priority claims at least as well as the most favorably treated 

unsecured, nonpriority claim. Furthermore, under Section 1129(a)(9)(D), a plan must treat a secured tax 

claim in the same manner as an unsecured priority tax claim if the secured tax claim would qualify as an 

unsecured priority tax claim under Section 507(a)(8) but for the fact that it was secured. 

 

Acceptance By One Class 

 

Pursuant to Section 1129(a)(10), if any class of claims is impaired under the plan, at least one impaired 

class must accept the plan, excluding the votes of insiders. 

 

Bankruptcies of single-asset real estate entities present a unique issue under Section 1129(a)(10). The 

secured lender typically has its own class representing its secured claim, which the debtor is seeking to 



impair in a cramdown situation. In addition, the secured lender may have a large unsecured deficiency 

claim. 

 

In order to satisfy Section 1129(a)(10), the debtor will need to solicit an acceptance from an impaired 

class of claims, which typically is the class of the general unsecured creditors. However, if the secured 

lender’s unsecured deficiency claim is included in the class of general unsecured creditors, it is likely that 

it will be able to block acceptance of such class due to the size of its unsecured deficiency claim. 

 

Attempts to separately classify the secured lender’s unsecured claim so as to allow the class of general 

unsecured creditors to vote to accept the plan despite its impairment may face objections based on 

impermissible gerrymandering of classes and artificial impairment. 

 

In cases where there are multiple debtors that are not substantively consolidated but are being treated 

under one Chapter 11 plan, there are some courts that hold that the Section 1129(a)(10) requirement 

must be satisfied for each debtor and other courts that hold that as long as one class of impaired claims 

under the plan votes to accept the plan the Section 1129(a)(10) requirement is satisfied. 

 

Compare In re Tribune Co., No. 08-13141(KJC), at *142 (Bankr. D. Del. Oct. 31, 2011) (holding that a plan 

must be confirmed by one class for each debtor) with In re SGPA Inc., No. 1-01-02609, at *21 (Bankr. 

M.D. Pa. Sept. 28, 2011) (holding that, where there is a joint plan, it is not necessary to have an impaired 

class of creditors of each debtor accept the plan) and In re Enron, No. 01-16034 (AJG), at *235 (Bankr. 

S.D.N.Y. July 15, 2004) (holding the “plain language and inherent fundamental policy behind” Section 

1129(a)(10) “provides that an affirmative vote of one impaired class under a plan is sufficient to satisfy” 

the section) and JPMorgan Chase Bank NA v. Charter Communications Operating LLC (In re Charter 

Communications), 419 B.R. 221, 266 (Bankr. S.D.N.Y. 2009) (“[I]t is appropriate to test compliance with 

Section 1129(a)(10) on a per-plan basis, not ... on a per-debtor basis.”), appeal dismissed sub nom. R2 

Investments LDC v. Charter Communications Inc. (In re Charter Communications Inc.), 449 B.R. 14 

(S.D.N.Y. 2011), aff’d sub nom. R2 Investments LDC v. Charter Communications Inc. (In re Charter 

Communications Inc.), 691 F.3d 476 (2d Cir. 2012), cert. denied sub nom. Law Debenture Trust Co. of 

New York v. Charter Communications Inc., 185 L.Ed. 2d 905 (2013). 

 

Feasibility 

 

Under Section 1129(a)(11), the court must find that the plan is feasible by independently evaluating the 

plan to determine whether it offers a reasonable probability of success. According to Section 

1129(a)(11), a plan is feasible if confirmation of the plan is not likely to be followed by a liquidation or 

further financial reorganization of the debtor or any successor to the debtor under the plan, unless that 

liquidation or reorganization is proposed in the plan. See In re Leslie Fay Cos., 207 B.R. 764, 788 (Bankr. 

S.D.N.Y. 1997) (“The court must find that the plan is workable and has a reasonable likelihood of 

success.”). 

 

 

 

This inquiry is fact-specific and requires the consideration of a number of factors. Courts have 

considered the following factors when determining whether a plan is feasible: 



 the adequacy of the debtor’s capital structure; 
 the earning power of its business; 
 economic conditions; 
 the ability of the debtor’s management; 
 the probability of the continuation of the same management; and 
 any other related matters that determine the prospects of a sufficiently successful operation to 

enable performance of the provisions of the plan. 

 

See, e.g., In re Aleris International Inc., No. 09–10478 (BLS), at *84–*87 (Bankr. D. Del. May 3, 2010); In 

re Greate Bay Hotel & Casino Inc., 251 B.R. 213, 226-27 (Bankr. D.N.J. 2000). 

 

On a practical level, the plan need not guarantee success sufficient to meet the requirements for 

feasibility, but the plan cannot make promises a debtor will not be able to keep. In this regard, a 

company’s past performance and objective evidence of future performance is helpful in establishing 

feasibility. See Kane v. Johns-Manville Corp., 843 F.2d 636, 649 (2d Cir. 1988). 

 

The burden is on the plan proponent to show not just the possibility of success, but the reasonable 

likelihood of success, which can be demonstrated by examining such factors as: 

 the adequacy of the debtor’s capital structure; 
 the earning power of the debtor’s business; 
 economic conditions; 
 the ability of the debtor’s management; 
 the probability of the continuation of the same management; and 
 any other facts indicating whether the debtor’s operation will enable a successful performance 

of the plan, such as the contingencies inherent in the plan, the debtor’s ability to meet 
projections and the reliability of the experts. 

 
For example, in a case where the debtor seeks to reinstate its debt or provide debt holders with new 
debt, the creditors may assert that the plan is not feasible because the debtor will not emerge from 
bankruptcy in a financially better position, and the bankruptcy will therefore likely be followed by a 
second bankruptcy. 
 
The plan proponent will need to convince the court of the reasonable likelihood of the debtor’s success 
by presenting testimonial and other evidence as to the increased earning power of, for example, the 
debtor’s business or the change in the debtor’s management that will allow it to access value from new 
business. 
 
Courts, however, will be skeptical of plans whose success is contingent upon the occurrence of events 
that are beyond the debtor’s control, such as a plan that provides for a sale of assets to a yet-to-be-
identified buyer, a plan that requires financing that has yet to materialize, or a plan that is predicated on 
success in a litigation. 
 
 
 
 
Fees 
 
Under Section 1129(a)(12), all court, filing and U.S. trustee fees, as determined by the bankruptcy court 



at the confirmation hearing, must have been paid or will be paid on the effective date of the plan in 
order for the court to confirm the plan. 
 
With regard to the U.S. trustee fee, the debtor must pay a quarterly fee to the U.S. trustee for each 
quarter of a year until the case is converted or dismissed. The amount of the fee, which ranges from 
$250 to $10,000, depends on the amount of the debtor's disbursements during each quarter. If the 
debtor does not pay these fees as they come due, the Chapter 11 case may be converted to a Chapter 7 
case pursuant to Section 1112. 
 
In multidebtor cases, the debtors must pay the U.S. trustee fee for each debtor. In order to limit the cost 
of the fee on a go-forward basis following the effective date of the plan, the debtors may attempt to 
close as many cases as soon as possible and implement distributions through one debtor only. This way, 
after the majority of the cases have been closed, the U.S. trustee fee must be paid only with respect to 
the distributing debtor. 
 
Retiree Benefits 
 
Pursuant to Section 1129(a)(13), the plan must provide for the continuation of payment of all retiree 
benefits in accordance with Section 1114 of the Bankruptcy Code. The debtor must continue to pay 
retiree benefits after the effective date of the plan for as long as the debtor was previously obligated to 
pay the retiree benefits. 
 
Given the social importance of the continuation of retiree benefits, Section 1114 has a series of strict 
requirements for a debtor to modify its obligations to pay retiree benefits. Some debtors with very large 
and burdensome legacy obligations will utilize Section 1114 to modify their retiree benefits. 
 
To the extent a debtor is successful in making such a modification, Section 1129(a)(13) requires the 
debtor to perform the obligations as modified. If a debtor is unsuccessful in making such a modification 
(or does not seek to modify the obligations), Section 1129(a)(13) requires the debtor to perform the 
obligations in accordance with its prepetition responsibilities. 
 
Restrictions on Transfers of Property of Nonprofit Entities 
 
Section 1129(a)(16) limits a nonprofit entity’s permissible transfers by requiring that all transfers of 
property by a nonprofit entity under a plan be made in accordance with applicable provisions of 
nonbankruptcy law (i.e., state law) that govern the transfer of property by such an entity. 
 
This provision may be significant in a bankruptcy of hospitals, schools or other nonprofit entities. For 
example, if state law requires the state attorney general to approve any sale of a nonprofit hospital’s 
assets, a Chapter 11 plan that provides for the sale of the nonprofit debtor’s equipment without also 
requiring that such sale be subject to the state attorney general’s approval would violate Section 
1129(a)(16). 
 
Such a plan must, therefore, provide that the sale is subject to the state attorney general’s approval. 
See, e.g., In re Machne Menachem Inc., 371 B.R. 63, 67-68 (Bankr. M.D. Pa. 2006). 
 
 
 
 
 
Purpose Not to Avoid Taxes or Registration Under the Securities Act of 1933 
 
Pursuant to Section 1129(d), on the request of a party-in-interest that is a governmental unit, the court 



may not confirm a plan if the principal purpose of the plan is the avoidance of taxes or the applicability 
of Section 5 of the Securities Act of 1933, which governs the registration of securities with the U.S. 
Securities and Exchange Commission. The governmental unit, which will include the Office of the United 
States Trustee in most cases, has the burden of proving such principal purpose. In re South Beach 
Securities Inc., 606 F.3d 366, 370 (7th Cir. 2010). 
 
With respect to the avoidance of taxes, Section 1129(d) is intended to prevent a debtor from entering 
bankruptcy for the sole purpose of paying less in taxes than it would outside of bankruptcy. For 
example, a court held that a plan violated Section 1129(d) where the debtor sought to sell its assets 
under a Chapter 11 plan that would allow the estate to avoid the payment of taxes as administrative 
expenses by timing the closing of the sale to follow the order of confirmation. In re Scott Cable 
Communications Inc., 227 B.R. 596, 604 (Bankr. D. Conn. 1998). 
 
With respect to securities laws, Section 1129(d) is principally intended to prevent “shell” corporations, 
whose primary asset is a registration on a national securities exchange, from using the registration 
exemption under Section 1145 in order to confirm a plan that is a “blind pool” investment. 
 
A “blind pool” investment is a limited partnership or stock offering with no stated investment goal for 
the funds that are raised from investors. See, e.g., In re Main Street AC Inc., 234 B.R. 771, 776 (Bankr. 
N.D. Cal. 1999) (refusing to confirm a plan under which the debtor was “a vehicle for the sale of 
nonperforming investments, taking advantage of an active stock market”). 
 
It is important to note that a plan may take advantage of beneficial tax or securities laws so long as 
obtaining that benefit is not the principal purpose of the plan. For instance, if the plan features an 
acquisition by a purchaser, the debtor may seek to retain the favorable tax attributes, such as carry-over 
net operating losses. 
 
However, the court and the Internal Revenue Service may view the acquisition as having a tax-driven 
purpose because it was accomplished inside of bankruptcy. It is important, therefore, for the plan 
proponent to clearly show its business purposes for the reorganization and reasons for performing the 
acquisition within the context of a Chapter 11 case that do not relate solely to the tax benefits. 
 
If the debtor is insolvent or otherwise in need of financial reorganization, it will be difficult for the 
governmental unit to show that the primary purpose of the plan is to take advantage of tax or securities 
laws. However, a solvent debtor that wants to pursue a sale that will leave all stakeholders unimpaired 
will not be able to use Chapter 11 to effectuate a sale free of transfer taxes. 
 
--By Gary L. Kaplan, Fried Frank Harris Shriver & Jacobson LLP 
 
Gary Kaplan is a bankruptcy and restructuring partner resident in Fried Frank's New York office. 
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