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Reasonable Best Efforts to Close: 
Delaware Court Rolls Over  
Cooper Tire 
In a rare case seeking to enforce the terms of a pending merger agreement, 
in November 2013, the Delaware Court of Chancery ruled that Apollo Tyres 
Ltd. of India did not materially breach a provision of its agreement with Cooper 
Tire & Rubber Company that required Apollo to use “reasonable best efforts” to 
consummate its acquisition of Cooper.  Cooper appealed the decision, but the 
Delaware Supreme Court dismissed the appeal in mid-December.

In June 2012, Cooper had agreed to be acquired by Apollo for US$35 per share 
(approximately US$2.5 billion).  In the days following announcement of the 
transaction, Apollo shareholders and analysts covering Apollo reacted negatively, 
and Apollo’s share price dropped almost 40%.  Cooper’s labor unions also 
reacted negatively.  The United Steelworkers claimed that Cooper had violated 
the successorship provisions of their collective bargaining agreement by entering 
into the merger agreement without consultation and consent.  Ultimately, the union 
filed grievances and an arbitrator ordered the parties to negotiate a new collective 
bargaining agreement before the closing. 

Cooper nonetheless mailed its proxy statement in August 2013 and initially 
scheduled the closing for October 2013.  During this period, Apollo indicated that 
it might wish to revisit the merger consideration in light of Cooper’s disappointing 
second-quarter results and the labor union issues.  
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Determining Fair Value in Appraisal:
Delaware Court Embraces Sale Price as 
Outcome Determinative

As we have reported in several issues of this newsletter (see Fried Frank M&A Quarterly, 
1st Quarter 2013 and 3rd Quarter 2013), a series of recent cases have resulted in 
renewed focus in Delaware on appraisal proceedings in connection with sales of public 
companies.  In the fourth quarter, the Delaware Court of Chancery added Huff Fund 
Investment Partnership v. CKx, Inc. to this recent line.  CKx is an entertainment company 
whose principal assets are rights to American Idol, So You Think You Can Dance and the 
names, likenesses and images of Elvis Presley and Muhammad Ali. 

The Huff case arose from the sale of CKx to Apollo for US$5.50 in cash.  In an appraisal 
proceeding brought by a large shareholder, the valuation expert for the shareholder 
seeking appraisal argued that the value of the shares for purposes of appraisal was 
US$11.02 per share while the valuation expert for Apollo argued that the value of the 
shares for purposes of appraisal was US$4.41 per share.  

The Delaware appraisal statute requires that, in an appraisal proceeding, the court 
determine the “fair value” of the shares in question.  In determining “fair value,” the 
courts have held that “fair value” should include “all relevant factors,” including the future 
value of current business plans, exclusive of the planned transaction.  In completing its 
valuation, the court may consider a broad range of methods, including, but not limited 
to, discounted cash flow, comparable company valuations, comparable acquisition 
valuations, earnings valuations, segment valuations for companies with multiple 
independent subsidiaries (or business lines) and asset valuations for companies in 
asset-intensive industries.  

In evaluating “all relevant factors” in the Huff case, the court considered three principal 
indicators of value.  First, experts for each side presented comparable company and 
comparable transaction analyses.  The court found, however, that these analyses were 
unreliable because there was no true similarity between CKx and the companies used 
in the comparisons, since none of the companies used in the analyses were of similar 
size, none owned assets resembling the assets of CKx and none competed with CKx or 
utilized a comparable business model.  

Second, experts for each side presented discounted cash flow analyses.  Similarly, 
the court found these analyses were unreliable because they were based off CKx’s 
unreliable projections.  Under Delaware law, management projections prepared in 
the ordinary course of business may generally be deemed reliable for purposes of 
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Material Adverse Change: Has the Goalpost Moved? (continues on next page)

determining “fair value” in appraisal proceedings.  The shareholder’s expert utilized 
management five-year projections, which showed that CKx would receive an additional 
US$20 million in licensing fees from Fox for American Idol in connection with a pending 
renegotiation of the license.  The court found the evidence “overwhelming” that this 
portion of the management projections was not prepared in the ordinary course of 
business and, accordingly, under Delaware appraisal law, could not be deemed reliable.  
The court noted that the result of the Fox contract negotiations would be “one-time, 
unpredictable, irreversible, and immitigable” and, shockingly, would involve “idiosyncratic 
actors.”  

Third, having rejected both valuation analyses, the court considered the agreed-upon 
merger price as a “relevant factor” and, in fact, in light of the foregoing, the only relevant 
factor.  Before doing so, the court reviewed the transaction process conducted by CKx.  
The court found, among other things, that multiple entities made unsolicited credible 
bids for CKx, the Board engaged in a conscientious process with a reputable financial 
advisor to maximize the price, and the Board and financial advisor had also canvassed 
the market for other potentially interested bidders.  The court concluded that the process 
was therefore thorough and effective and so supported a conclusion that the merger 
price could be a “relevant factor” in determining “fair value.”  

The court’s decision in Huff reaffirms that a merger price produced by a robust sale 
process can be the most reliable indicator of fair value in an appraisal proceeding 
following the Delaware Supreme Court’s decision in Golden Telecom. However, deal 
professionals should approach Huff with caution.  As discussed above, the facts of the 
case are relatively unusual.  In circumstances where other valuation methods can be 
more confidently used by the court, it is uncertain whether merger price would be the 
principal, let alone sole, determinant of fair value for purposes of appraisal.  

The financial storm of 2008 created deal market chaos at the time and left deal 
professionals shaken for quite a while.  However, it did produce a modest silver lining:  
some clarity from the Delaware courts with respect to the contours of what constitutes a 
“material adverse change” in the context of an acquisition agreement.  This clarity arose 
primarily from the decision by the Delaware Chancery Court in Hexion v. Huntsman.  
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In that case, a private equity purchaser refused to close an acquisition and alleged, 
among other things, that a material adverse change had occurred, and thus a condition 
to its obligation to close was not satisfied.  The Hexion court, however, refused to find 
that a material adverse change had occurred, relying in part on an earlier decision in 
IBP v. Tyson Foods.  Importantly, the court found that the events in question were not 
“durationally significant” or “expected to persist in the future.”  This decision provided 
some comfort to sellers that ups and downs in the performance of a business between 
the signing of an acquisition agreement and closing, even if arguably material to the 
business, would be unlikely to result in a “material adverse change,” and thus would not 
give a buyer the opportunity to avoid closing.  

This past quarter, however, the Delaware Chancery Court issued a somewhat under-
the-radar decision that may sow some confusion in this area.  In Osram Sylvania Inc. v. 
Townsend, the purchaser of a business brought an action after closing, seeking, among 
other things, indemnification for breaches of certain representations, warranties and 
covenants made by the seller in the acquisition agreement.  Pursuant to the terms of the 
acquisition agreement, each of those provisions would only be breached (and therefore 
only give rise to indemnification) if the breach resulted in a “Material Adverse Effect.”  
The definition of “Material Adverse Effect” in the acquisition agreement did not include 
any specific language requiring an event to have durational significance in order to 
satisfy the definition.

The events at issue in Osram involved (i) alleged changes in the seller’s business 
practices between signing and closing (primarily related to changes in billing and 
shipping practices), (ii) the failure of the seller to meet sales forecasts and (iii) the loss of 
two key seller sales personnel.  Vice Chancellor Parsons refused to dismiss claims that 
alleged breaches relating to these events rose to the level of a Material Adverse Effect.  
With respect to the alleged changes in business practices, the court found that there was 
a reasonable possibility that such changes could have had a material adverse effect on 
the financial condition of the seller, as contemplated by the definition in the acquisition 
agreement.  With respect to the failure to meet sales forecasts, the court noted that 
failure to meet forecasts was not excluded from the definition of Material Adverse Effect 
(as is often the case), and such failure therefore possibly could result in a Material 
Adverse Effect.  Finally, while the court thought it unlikely that the loss of key sales 
personnel would rise to the level of a Material Adverse Effect, it nevertheless refused to 
dismiss this claim.

In considering whether the Osram decision is as startling as it may first appear, several 
points should be kept in mind.  First, the decision is a refusal to grant a motion to 
dismiss, and thus it addresses only the sufficiency of the pleadings.  Second, the 
decision is from the Chancery Court, and so may be subject to appeal to the Delaware 

Material Adverse Change: Has the Goalpost Moved? (continues on next page)
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Antitrust Roundup: New Theories  
Under New Leadership

Under new leadership in 2013, the US antitrust agencies continued to pursue a policy 
of amplified merger enforcement in distinct and novel ways that are instructive to all 
parties navigating the antitrust merger review process.  In the fourth quarter, the DOJ 
claimed victory in settling its historic and controversial challenge to the US$17 billion 
American Airlines/US Airways merger, and continued to build on its record in yet another 
challenge to a non-reportable consummated merger.  Also during this quarter, the FTC 
challenged one merger (Nielsen/Arbitron) in a future market in which neither party 
competed, and approved another deal (Office Max) in a retail market (office supply 
superstores) that the FTC had previously challenged, suggesting a new view of the 
competitive dynamics between internet and “brick and mortar” retail channels.

Airline Consolidation: American Airlines/US Airways

On November 12, 2013 – only two weeks before trial – DOJ reached a settlement in 
its case against the US$17 billion American Airlines/US Airways merger, which created 
the world’s largest airline.  DOJ had been preparing to make an array of sweeping 
arguments in what had the potential to be a historic and prec;edent-setting trial.  DOJ 
alleged that the merger would allow for increased coordination among the three “legacy 
carriers” (American, Delta and United) by eliminating pricing maverick US Airways.  
Further, DOJ alleged that the merger was presumptively anticompetitive in more than 
1,000 overlapping city-pair routes (e.g., Hartford to Dallas).  Whereas in other airline 
mergers DOJ defined markets based on non-stop routes only, the markets at issue 

Supreme Court.  Third, and possibly most important, the decision considers the 
application of a material adverse change standard in the context of a post-closing 
damage claim.  Hexion, Tyson and the other principal Delaware decisions regarding 
material adverse change were all decided in the context of a purchaser asserting that 
a closing condition had not been satisfied in order to avoid closing.  Finding in those 
circumstances that a material adverse change had occurred would have left the seller 
without a remedy.  In Osram, the court provided the purchaser with the potential to 
enforce a remedy in a transaction that had already closed.  

Material Adverse Change: Has the Goalpost Moved? (continued from previous page)
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Antitrust Roundup: New Theories Under New Leadership (continues on next page)

in American Airlines also included connecting multi-stop service.  To resolve DOJ’s 
concerns, the parties ultimately agreed to divest selected slots and gates at seven 
airports to allow for increased national competition – a settlement which some view 
as more limited than DOJ’s initial concerns.  DOJ has not yet approved buyers for the 
divested assets, but Southwest, Virgin America and others are reportedly interested in 
them.  

American Airlines offers insight into the current DOJ’s merger enforcement program.   
First, in American Airlines and in other major challenges such as the InBev/Grupo 
Modelo transaction combining the first-and fourth-largest beer producers – mergers 
where the target had substantially less market share than others in the industry – 
DOJ focused on the potential harm caused by eliminating an aggressive discounter.  
Particularly in concentrated industries, the acquisition of such a firm may raise concerns 
even if the acquirer will continue to face competition from other larger players.  Second, 
DOJ has clearly demonstrated its willingness and ability to litigate tough cases.  
However, the settlement took away an opportunity to win judicial endorsement for the 
more controversial theories DOJ pursued in the case.  Given the stakes involved, it 
is uncertain whether a multibillion-dollar merger would ever be fully litigated.  Indeed, 
despite the current administration’s efforts to enhance its trial record, the cases that 
have been litigated have involved much smaller deals, the largest being H&R Block’s 
attempted US$287 million acquisition of TaxAct.  Third, in consolidating industries, there 
comes a point in time when DOJ will draw the line at one more deal – this may have 
been that deal for the airline industry.   

Protecting Future Markets: Nielsen/Arbitron

In Nielsen/Arbitron, the FTC approved the US$1.26 billion transaction only after Nielsen 
agreed to an unusual licensing remedy that would permit an independent third party to 
enter a future market for “cross-platform” ratings services (i.e., ratings measurement 
across multiple platforms, including TV, internet and smartphone).  Neither Nielsen nor 
Arbitron currently offers cross-platform ratings services – Nielsen is the largest provider 
of TV ratings and Arbitron is the largest provider of radio ratings – but the FTC believed 
that both parties were best positioned to develop these services. 

While the antitrust agencies have previously focused on future competition theories 
– particularly in pharmaceutical R&D markets – the theory pursued here was novel, 
relying upon a potentially evolving, but uncertain, market.  The case is a reminder that 
the FTC applies a high level of scrutiny in technology and media markets, and of why 
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antitrust counsel should carefully evaluate transactions in such markets.  This case also 
highlights the FTC’s willingness to pursue increasingly complex remedies.  The FTC 
required Nielsen to license assets related to Arbitron’s cross-platform ratings technology 
to an independent third party for at least eight years.

Internet v. Brick and Mortar: Office Max/Office Depot

In Office Max/Office Depot, the FTC closed its seven-month investigation of the US$1.2 
billion merger combining the second-and third-largest office supply superstore chains.  
In 1997, in a heralded trial victory, the FTC blocked a merger between the two largest 
office supply superstores.  In that case, Staples/Office Depot, the court upheld the FTC’s 
view that office supply superstores constituted a relevant market.  In Office Max/Office 
Depot, however, the FTC closing statement remarked upon significant market changes 
since 1997, including competition from mass merchants, club stores and internet 
retailers.  Although the FTC statement emphasizes that the decision is case-specific, 
it nevertheless signals a potential shift in the agency’s thinking about competition in 
retail markets.  Parties considering a transaction in retail markets should, as a result, be 
considering the competitive implications across all channels.  

Unwinding a Consummated Deal: Bazaarvoice

In October 2013, the DOJ completed a three-week trial where DOJ sued to unwind 
Bazaarvoice’s non-reportable consummated acquisition of PowerReviews.  Bazaarvoice 
and PowerReviews are the two leading providers of ratings-and-review platforms 
which display online customer product reviews.   DOJ relied upon numerous damaging 
statements from company executives, including that the merger would “eliminate 
Bazaarvoice’s primary competitor” and provide “relief from price erosion.”  Because 
antitrust merger cases are rarely litigated, this is an important case to follow.  Among 
other things, it could shed further light on how much weight the courts place on company 
documents relative to other facts and economic analysis.  It is also a reminder of DOJ’s 
interest in investigating all deals that raise competition concerns, whether or not they are 
HSR-reportable.  The court is expected to issue its opinion in early 2014.  

Antitrust Roundup: New Theories Under New Leadership (continued from previous page)



Page 8

The Supreme Court, 

however, found that the 

plain language of the 

charter provision was 

not intended to protect 

minority stockholders 

from any and all possible 

transactions with a 

controlling stockholder.  

When a Sale is Not a Business Combination:  
World of Dealcraft in Activision/Vivendi

In July 2013, Activision Blizzard announced that it would repurchase the stock owned 
by its controlling shareholder Vivendi in a transaction valued at approximately US$6 
billion.  A special committee of the Activision board of directors had been called to duty 
in order to review the transaction and, after a lengthy process, approved it.  However, 
in a decision that surprised many observers, the Delaware Court of Chancery enjoined 
the transaction, asserting that the proposed stock purchase constituted a “business 
combination” that, under Activision’s charter, required majority stockholders’ approval.  
On November 15, 2013, the Delaware Supreme Court quickly reversed the decision, 
holding that a divestiture did not constitute a “business combination” for purposes of 
the charter provision, and instead finding that “[i]ndeed, it is the opposite of a business 
combination.”

The charter provision in question required approval by a majority of Activision’s 
unaffiliated stockholders, “with respect to any merger, business combination or similar 
transaction involving [Activision] and Vivendi…”  The Delaware Supreme Court found the 
Vivendi transaction was not a “business combination” because the two companies would 
be separating their business connection.  Vivendi would be left as a minority shareholder 
without voting power or any board seats.  The Supreme Court did note that, as a 
structural matter, Activision was purchasing stock and net operating loss carryforwards 
from Vivendi by acquiring a Vivendi subsidiary created as an acquisition vehicle.  
However, it found that viewing the subsidiary as a “business” for purposes of the charter 
provision “disregards its inert status and glorifies form over substance.”

The Delaware Supreme Court also specifically rejected the Court of Chancery’s 
interpretation of the purpose of the “business combination” charter provision.  The Court 
of Chancery had found that the provision was “intended to give the minority stockholders 
a vote on transactions with a controlling stockholder that could have not just control 
implications but value-transfer implications.”  The Supreme Court, however, found 
that the plain language of the charter provision was not intended to protect minority 
stockholders from any and all possible transactions with a controlling stockholder.  
Instead, the court found that a “business combination or similar transaction” must be one 
that, like a merger or business combination, results in the controlling stockholder having 
greater connection with and/or control over Activision’s business.   
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Because of the uncertainty that Apollo’s positions caused, Cooper filed suit in early 
October seeking specific performance of the merger agreement and a declaratory 
judgment that Apollo was in breach of the merger agreement pursuant to, among other 
provisions, the following provision which required the parties to use “their reasonable 
best efforts from and after the date of this Agreement to satisfy and obtain prior to 
the Effective Time, such third-party consents, waivers and approvals as may be 
required in connection with the consummation of the merger and the other transactions 
contemplated by the Agreement [except certain scheduled contracts, including the 
contracts with the United Steelworkers].”

The court agreed with Apollo that, ordinarily, actions required in connection with the 
United Steelworkers collective bargaining agreement would have been excepted from 
the “reasonable best efforts” obligations.  However, the court believed the parties 
specifically excluded the union agreements from those obligations not because they 
intended to except those agreements from the “reasonable best efforts” requirements, 
but rather because the parties did not want the merger delayed or prevented by 
union demands.  Consequently, the court held that the existence of the arbitrator’s 
order placed resolution of the union dispute back within the ambit of those obligations 
because reaching a resolution with the union was now “required in connection with the 
consummation of the merger.”  

Although the court did not define specifically what efforts Apollo was required to 
undertake, the court found, in a highly fact-based decision, that Cooper failed to show 
Apollo had not used its “reasonable best efforts.”  Cooper had argued that “Apollo had 
no intention of entering into a new contract with the United Steelworkers and that it was 
instead using the lack of an agreement with the Steelworkers to run out the clock and 
let the merger agreement expire.”  Although the court believed there was “abundant 
evidence” that Apollo’s bankers were unhappy and urged Apollo to take this approach, 
the court found nothing in Apollo’s conduct suggesting it actually adopted that approach.  
The court noted various efforts Apollo had taken following the union arbitrator’s decision, 
including holding multiple meetings with the union, making proposals, and hiring experts 
to assist with the union negotiations.

On December 30, 2013, with what appeared to be little hope of judicial intervention, 
Cooper announced that it was walking away from the agreement.  In doing so, Cooper 
stated that it intended to seek monetary damages, including a US$112.5 million reverse 
termination fee.  However, by terminating the agreement, Cooper must prove that Apollo 
breached the agreement to be entitled to any breakup fee — potentially setting the 
stage for litigation of the same contractual provisions as those considered in November 

Reasonable Best Efforts to Close: Delaware Court Rolls Over Cooper Tire 
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Reasonable Best Efforts to Close: Delaware Court Rolls Over Cooper Tire  
(continues on next page)
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2013.  Apollo expressed dismay that Cooper, as Apollo saw it, was not willing to work 
constructively to close the deal, and noted that it too would consider pursuing a US$50 
million termination fee.

This unusual litigation highlights that practitioners must not lose sight of the potential 
limitations of “best efforts” clauses. First, as we have written in the past (see Fried Frank 
M&A Quarterly, 3rd Quarter 2013), jurisdictions differ on whether “best efforts” clauses 
are enforceable as a matter of law.  For example, courts applying Delaware law, which 
governed the Cooper/Apollo merger agreement, regularly enforce such clauses.  On the 
other hand, some New York courts have held that “best efforts” clauses are enforceable 
only where there is some form of “objective criteria” governing their application.  If the 
Cooper/Apollo agreement had been governed by New York law, it is unclear whether a 
court would have found the “reasonable best efforts” obligation enforceable.

Second, because of the short period that elapsed between the union arbitrator’s ruling 
and the filing of the lawsuit, the court never explained what constituted “reasonable best 
efforts” under the agreement.  This highlights the risk that, even in jurisdictions where a 
“best efforts” clause is enforceable without the parties having stated “objective criteria” in 
the contract, a court will be free to interpret the provision as it sees fit in the context of a 
potential dispute.   

On the other hand, some 

New York courts have 

held that “best efforts” 

clauses are enforceable 

only where there is 

some form of “objective 

criteria” governing their 

application.

Reasonable Best Efforts to Close: Delaware Court Rolls Over Cooper Tire 
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