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During the fourth quarter, large US transactions between private equity firms 
continued apace.  These transactions included the sale of USI Insurance by 
Goldman Sachs Group Inc. to Onex Corp. and the sale of CHG Healthcare by JW 
Childs to Leonard Green and Partners LP.  These transactions came on the heels 
of several other late year multibillion-dollar private-equity-firm-to-private-equity-firm 
transactions, such as the sale of Getty Images by Hellman & Friedman LLC to the 
Carlyle Group.

The boom in these secondary buyouts appears to be fueled by several factors.  
First, some private equity firms hold portfolio companies that were purchased prior 
to the financial crisis.  These portfolio companies may now be getting toward the 
end of the firm’s typical holding period.  In addition, many firms are in the process 
of raising their first fund since the financial crisis and would like to show favorable 
exits as part of their marketing process.  There is, therefore, some pressure for 
them to divest.  Second, non-sale liquidity options continue to be limited, as the 
initial public offering market remains choppy.  Third, although (as we have all heard 
for quite awhile) strategic buyers have substantial cash on their balance sheets, 
they continue to evidence caution about major new acquisitions.  Finally, with 
capital gains rates likely to increase next year, the race is on.  

This secondary buyout boom has been facilitated by the liquidity available from 
the credit markets.  Most practitioners are finding that credit sources for buyouts 
are plentiful and terms remain favorable. Current market conditions have recently 
been favorable enough to allow private equity sponsors to take out covenant-lite 
debt financing for their acquisitions at relatively attractive pricing and with increased 
operational covenant flexibility to do add-on acquisitions and to incur additional debt. 

Skeptics, however, abound, since these transactions may involve smaller multiples 
than are typical for private equity firms.  There are several responses to the 
skeptics.  First, this is not the first time that secondary buyouts have boomed,   
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Antitrust Roundup: US Merger Enforcement 
In 2012, the U.S. antitrust agencies have fulfilled their mission of reestablishing 
themselves as aggressive antitrust enforcers.  Second Request investigations have 
increased by more than 50 percent, and the percentage of merger challenges has more 
than doubled during the Obama administration.  Recent developments in this quarter are 
a testament to this era of heightened scrutiny and active litigation efforts.  In October, 
for example, the parties in 3M/Avery Dennison abandoned their transaction after being 
informed that the Department of Justice planned to block the deal.  Looking ahead, while 
some of the key individuals leading the agencies will change in 2013, we do not expect 
any major policy shifts, and the trend of tougher and broader enforcement will continue.  
Moreover, we expect that certain industries – high-tech and health care in particular – 
will continue to receive significant antitrust attention.  Accordingly, it remains paramount 
that parties involved in strategic transactions consider and prepare for addressing the 
potential antitrust implications early on in the process.  

Following are some notable highlights and takeaways from the most recent quarter.

The Government is Litigating to Win 
Both agencies have bolstered their litigation capabilities and demonstrated an increased 
willingness to engage the courts.  On the heels of successful litigation efforts blocking 
deals in AT&T/T-Mobile and H&R Block/TaxACT, DOJ has established a credible threat 
and weapon within its arsenal.  In September 2012, Acting Assistant Attorney General 
Joseph Wayland noted that the DOJ is “prepared to go to court to block mergers that 
may potentially lessen competition . . . And when we file a lawsuit, we litigate to win 
. . . People have to understand that we are willing to litigate cases.  People shouldn’t 
think that going up against DOJ trial lawyers is [a cakewalk].”  This has led companies 
and their counsel to recalibrate antitrust risk levels in deals and, according to DOJ, 
to abandon questionable transactions.  In October, for example, shortly after DOJ 
decided to file a complaint to block 3M Company’s proposed $550 million acquisition 
of competing sticky notes and labels manufacturer Avery Dennison Corporation – a 
combination that would have given 3M more than an 80 percent share of both the U.S. 
sticky note market and label market – the parties abandoned their transaction.  Similarly, 
on the FTC front, in the face of an FTC administrative suit announced in late December 
2012 challenging IDT Inc.’s $330 million proposed acquisition of PLX Technology, Inc., 
the parties quickly abandoned their transaction.  According to the FTC, the parties had 
over 80 percent combined market share for certain complex integrated computer circuits.

Among other notable developments on the litigation front this quarter were the Federal 
Trade Commission’s arguments before the Supreme Court – which has not issued 
a decision in a merger case since 1974 – in FTC v. Phoebe Putney.  The Supreme 
Court is considering whether Phoebe Putney, which is operated by a hospital authority 
system established by the Georgia legislature, is immune from antitrust law pursuant 
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Antitrust Roundup (continues on next page)

to the “state action exemption,” which exempts certain state sanctioned conduct from 
the antitrust laws.  Absent the “state action exemption,” the transaction would have 
created an unlawful monopoly.  The Phoebe Putney case also illustrates the FTC’s tough 
enforcement in health care matters, particularly hospital mergers where the Obama FTC 
has challenged 10 hospital mergers, including two this quarter (Renown Health/Reno 
Heart Physicians; United Health Services/Ascend Health).

Consummated Merger Challenges on the Rise 
The agencies have demonstrated an increased interest in non-reportable and 
consummated transactions, including transactions as small as $3M in value.  The 
agencies have challenged 16 such mergers since 2009, two during this past quarter 
alone – Renown Health/Reno Heart Physicians and Magnesium Elektron/Revere 
Graphics.  In Magnesium Elektron, for example, the FTC challenged a $15 million 
transaction – Magnesium Elektron’s acquisition of Revere Graphics Worldwide, Inc. – 
almost five years after it was consummated.  Magnesium Elektron reflects the FTC’s 
interest in challenging transactions it believes raise competitive concerns no matter how 
large or small.  

Special Attention is Being Paid to High-Tech 
The antitrust agencies continue to focus on high-technology markets.  One hot button 
issue receiving significant attention is patent portfolios.  As intellectual property is a key 
component in most high-tech deals, parties should expect the agencies to closely consider 
the effect the parties’ patent portfolios may have on competition.  These issues can also 
trigger separate investigations (and challenges) even after the transaction has closed.  

In these matters, there is a potential concern about the ability of patent owners to 
“hold up” market competitors by requiring higher royalties and stricter licensing terms.  
This has been a key issue in a number of recent cases, including the recent Google/
Motorola Mobility transaction, and the acquisition of Nortel Networks’ significant patent 
portfolios for wireless devices by Apple, Inc., Microsoft Corp., and Research in Motion, 
Ltd., but those deals were ultimately cleared without DOJ taking any action.  However, 
in November, for the first time, the FTC required a buyer, Robert Bosch GmbH to license 
to its competitors certain patents on fair, reasonable, and non-discriminatory terms and 
to abandon a litigation against licensees of such patents based on alleged “hold up” 
concerns.  In the $1.15 billion acquisition, Bosch/SPX, Bosch had acquired patents used 
in implementing industry standards relating to the service and repair of automobile air 
conditioning systems. 
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The past year has seen the US energy trading markets face more regulatory scrutiny 
and uncertainty than ever before.  For years, the US energy trading markets have been 
dominated by large multinational banks such as Goldman Sachs, Morgan Stanley, JP 
Morgan, Barclays, Citi, etc.  However, due to regulatory actions in the energy markets, 
the landscape for the banks’ role in the markets could change dramatically in 2013.

Through its implementation of Dodd-Frank, the Commodity Futures Trading Commission 
(CFTC) has issued rules that have fundamentally altered financial energy trading.  The 
Intercontinental Exchange (ICE), which has been the most active trading platform for 
OTC financial energy trades, will be moving its OTC activity into the futures market 
in order to avoid the new swaps regulations under Dodd-Frank.  In turn, much of the 
financial energy trading that has occurred in the OTC market will be moving into the 
futures market. 

In addition, the manner in which CFTC chooses to implement the Volcker Rule 
concerning proprietary trading done by banks could have a seismic affect on the energy 
trading market.  Simply put, if the Volcker Rule were to apply to a bank’s proprietary 
commodity forward transactions – its physical forward commodities transactions as well 
as its proprietary financial futures and swaps transactions, then the large bank players 
could be forced out of this market.  That would have the effect of removing the banks – 
which are deeply embedded in the financial and physical energy markets and provide 
much-needed risk management services – from the domestic energy markets.  

At the same time, banks have been under scrutiny for their actions in the physical 
energy markets.  The Federal Energy Regulatory Commission (FERC), the primary 
regulator of the physical power and natural gas markets, has been aggressive in 

Energy Trading Market:  Update From the  
Regulatory Front

Antitrust Roundup (continued from previous page)

Energy Trading (continues on next page)

Conclusions
This past quarter the antitrust agencies have maintained their momentum in compiling a 
broad and aggressive enforcement record.  They have also exhibited increased confidence 
in their litigation capabilities.  Even with changes in management – Obama has nominated 
William Baer, a former Director of the FTC’s Bureau of Competition to be Assistant Attorney 
General and will likely appoint new FTC Commissioners – we do not expect any major 
policy shifts. With the Obama administration’s policies in place for four more years, we 
believe the agencies will have a lasting impact on merger enforcement.  ¢  
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SEC Issues Staff Legal Bulletin Regarding Notice of Failure to  
Provide Ownership
Under Rule 14a-8 of the Exchange Act, a company must include a shareholder proposal 
in its proxy materials unless there is a substantive basis for exclusion (based on the 
13 bases specified in the rule) or the proponent violates one of the rule’s eligibility and 
procedural requirements.  Before excluding a proposal based on a proponent’s failure 
to follow any eligibility or procedural requirement, the company must first provide notice 
of the defect and give the proponent an opportunity to correct it.  On October 16, 2012, 
the SEC’s Division of Corporate Finance issued a staff legal bulletin addressing, among 
other things, how a company should notify the proponent of a shareholder proposal who 
fails to provide adequate proof of ownership.  The staff pointed to examples of notices 
of defect that were sent to proponents but did not actually identify the defect (e.g., a gap 
in the relevant period of beneficial ownership).  In this bulletin, the staff indicated that it 
will only concur with a company seeking to exclude a shareholder proposal on the basis 
of failure to provide proof of ownership if the company’s notice of defect points out the 
specific deficiency.  For the SEC to concur, a company seeking to exclude a proposal 
must identify in its notice of defect the relevant dates or other specific defect and explain 
to the proponent that it may cure the defect (e.g., by obtaining a new proof-of-ownership 
letter accounting for continuous ownership over the applicable one-year period).

Recent SEC Developments

pursuing enforcement actions for misconduct and potential market manipulation of such 
markets.  In 2012, FERC issued orders to show cause against several large banks 
alleging market misconduct and, in some cases, market manipulation. 

Although FERC has claimed that it is not specifically targeting Wall Street, the impact 
of FERC’s enforcement actions – and the inherent regulatory risk they present – could 
have a detrimental effect on banks’ appetites to participate in the wholesale physical 
energy markets.

Taken together, the CFTC and FERC’s regulatory activities are causing shifts in the 
energy trading market.  During the past few years, non-bank commodities firms such 
as Mercuria, Vitol, and Trafigura have invested more heavily in the US energy trading 
markets.  Sovereign wealth funds from nations like Qatar and the United Arab Emirates 
have become more active in investing in US energy trading.  Finally, we have seen 
large private equity and hedge funds invest in energy trading.  For example, in early 
October, Carlyle Group bought a 55% stake in commodity trader Vermillion Asset 
Management.  What is certain is that, thanks to regulatory activity, this sector is likely to 
see some significant change in 2013.  ¢    
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SEC Developments (continued from previous page)

In September 2011, following the controversy relating to Kraft Foods Inc.’s bid for Cadbury 
plc, the UK Takeover Panel introduced several major changes to the Takeover Code.  
The changes were widely expected materially to affect the way in which takeover bids 
were conducted in the UK and to shift the balance of tactical advantage in favor of target 
companies relative to potential bidders.   One year on, despite the fact that the level of 
deal activity has been relatively subdued since the new rules were introduced, it is now 
possible to assess on a preliminary basis the effect these changes are having in practice.

Protections Against “Virtual Bids”
Under the new rules, target companies must identify all known potential bidders in any 
announcement which commences an offer period, and any potential bidder must “put 
up or shut up,” by either making a firm offer, announcing that it does not intend to make 
a firm offer, or, together with the target company, obtaining the Panel’s consent to an 
extension, within 28 days of that announcement.  The Panel may grant a dispensation 
from these requirements where a potential bidder is participating in a formal auction 
process commenced by the target company.

Impact of Recent Changes to the UK Takeover 
Code: (Not Quite) Business as Usual?

SEC Official Suggests Notifying the Agency in Advance of Corporate 
Announcements
At a meeting of corporate leaders held on October 24, 2012, David Bergers, Director 
of the SEC’s Boston Regional Office, encouraged companies to reach out to the SEC 
when preparing to announce a change in auditors, directors or officers.  Mr. Bergers 
acknowledged that the SEC is aware that companies will not be able to notify the 
agency of such changes too far in advance of their public announcement.  Companies 
should be aware, however, that when such changes are announced, it is likely that the 
SEC will contact company management in order to gain a general understanding of the 
background to the announcement.  Mr. Bergers stated that although this background 
story often matches the content of the public announcement, occasionally a slightly 
different story emerges.  The SEC may be specifically interested in such a dialogue 
when prompted by tips or referrals from regulatory authorities or other parties.  In his 
remarks, Mr. Bergers seemed to suggest that companies preemptively communicating 
with the SEC about the background to an announcement may help clear up any 
misunderstandings regarding these sorts of corporate changes.  ¢

Under the new rules,...  

any potential 

bidder must “put up 

or shut up...”

Impact of Recent Changes to the UK Takeover Code (continues on next page)
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When these rules were introduced, concern was expressed that they might adversely 
affect the market by encouraging target companies to announce the identity of potential 
bidders in order to make them subject to the “put up or shut up” requirement, and that 
this might deter potential bidders from approaching target companies.  It was also 
said that four weeks might not be sufficient to allow potential bidders to carry out due 
diligence and to arrange the bid financing required prior to making a formal offer. 

These concerns appear to have been largely overstated.  While the new rules have 
made the need for pre-announcement secrecy even more important, as any leak will 
lead to the imposition of a “put up or shut up” deadline and the possible withdrawal of the 
potential bidder, target companies have generally been willing to agree to extend the “put 
up or shut up” period (generally for 28 days), and in appropriate cases to grant multiple 
extensions. Some target companies have also elected to commence a formal auction 
process so as to avoid these requirements, and, in one case, to avoid the prohibition on 
“offer-related arrangements” (as to which, see below).  

Prohibition of “Offer-Related Arrangements”
The new rules introduced a general prohibition on “offer-related arrangements,” including 
a prohibition on break fees, exclusivity undertakings and implementation agreements.  In 
the Panel’s view, such arrangements unfairly restrict target companies in a bid situation.

The Panel is taking a very robust stance on these type of arrangements generally.  It 
is carefully vetting the use of break fees in formal auction processes and is reviewing 
cooperation agreements and directors’ irrevocable undertakings to ensure that they do 
not include undertakings to the bidder which breach the general prohibition.  Given the 
desire of bidders to secure as much protection as possible, bidders and their advisers 
have been testing the boundaries of what is acceptable, particularly in relation to 
undertakings by concert parties of the target company, such as directors.  As a result, a 
significant number of transactions have required submissions to be made to the Panel 
on specific proposed arrangements or undertakings.

Meanwhile, absent traditional deal protections such as break fees and implementation 
agreements, stakebuilding and shareholder commitments to accept the offer 
(“irrevocable undertakings”) have become increasingly important. As before, directors’ 
irrevocable undertakings have tended to be binding, and those for institutional 
shareholders non-binding or binding only in limited circumstances.  However, market 
practice in relation to other terms of irrevocable undertakings has changed, with 
matching rights and non-solicitation undertakings becoming more common features.

In some cases, bidders have also agreed to purchase part of a shareholder’s stake at 
the offer price upon announcement, and have secured an irrevocable commitment to 
accept the offer in respect of the rest of their holding.  Doing so effectively provides the 
shareholder with an upfront “sweetener,” in terms of a certain partial cash exit, as an 
encouragement to give the irrevocable undertaking sought.

Bidders and their 

advisers have been 

testing the boundaries of 

what is acceptable.

Impact of Recent Changes to the UK Takeover Code (continued from previous page)

Impact of Recent Changes to the UK Takeover Code (continues on next page)
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Although they are still permitted, reverse break fees have become less common. This 
probably reflects the fact that the target company is no longer able to reciprocate with a 
mutual break-fee arrangement. 

The prohibition of implementation agreements does not seem to have affected the use of 
schemes of arrangement to implement bids.  The ability for a bidder to stipulate the date 
by which the shareholder meetings must be held, and court approval obtained, however, 
is a key new protection for the potential bidder in this regard. 

Disclosure of Financing Arrangements  
The new rules require the disclosure by bidders of additional information about the 
financing of the offer and any debt facilities entered into to finance the offer, including 
the amount of each facility, the repayment terms, interest rates, any security provided 
and details of the key covenants.  In addition, documents relating to the financing of 
the bid are now required to be put on display once a firm intention to make the offer is 
announced, without redaction.

This aspect of the new regime does not appear to have posed significant difficulties in 
practice.  The key challenge in practice has probably been with “market flex” provisions.  
A market flex provision enables an arranger to change the pricing of a loan if changes in 
the market mean the arranger needs to adjust the price in order to be able to syndicate 
the loan.  The Panel has granted several dispensations to allow such provisions to be 
disclosed at the time of the offer document, rather than at the time of the announcement 
of a firm intention to make a bid.  

So What’s Next?
When these changes were introduced, the Panel indicated that, given their significance, 
it would review their impact on market practice after a year or so.  On November 26, 
2011, the Panel issued Statement 2012/8 following its review of these changes.

In light of the Statement, the fact that the recent changes seem to have been largely 
successful and that political interest in takeover regulation seems to have waned since 
Kraft/Cadbury, further major changes to UK takeover regulation now seem unlikely, in the 
short term at least.  That said, the Statement suggests that the Panel will, in appropriate 
circumstances, bring disciplinary proceedings where parties enter into arrangements 
which breach the general prohibition on “offer-related arrangements,” or breach the rules 
requiring proper disclosure or their intentions in relation to the target company’s employees.  
Prospective bidders, and their advisers, should watch their step in this regard.  ¢

The key challenge  
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Impact of Recent Changes to the UK Takeover Code (continued from previous page)
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Opportunities and Risks of Distressed M&A Deals 
Distressed M&A transactions are currently en vogue – especially in Germany. Permanent 
changes in the energy sector lead to insolvencies, both in the solar industry and in 
energy intensive businesses. Insolvency situations are often seen as opportunities for 
investors, traditionally mostly for financial, but more recently also for strategic, buyers. 

Sometimes, despite insolvency, there is a healthy and stable core business. Also, 
some financial obligations (e.g. pension obligations, a partially redundant workforce or 
unfavorable supply contracts) may be left with the administrator due to the common 
asset deal structure in insolvencies. In addition, for the first three months of insolvency, 
wages are paid by the state. Also, substantial discounts are granted due to the 
insolvency situation. In turn, investors have to be prepared to act quickly, usually without 
meaningful due diligence and accepting only basic representations and warranties. 

New Legal Framework for Distressed M&A in Germany 
On March 1, 2012, the ESUG, a new change to the Insolvency code, was enacted. It 
is aimed at promoting the restructuring of insolvent companies by, inter alia, enhancing 
creditors’ influence on insolvency proceedings. The core provisions of the new German 
Insolvency Law are as follows: 

• Creditors may themselves select the insolvency administrator by unanimous 
resolution of the preliminary creditors’ committee (prior to ESUG, the decision was at 
the sole discretion of the court). 

• Strengthening of debtor-in-possession proceedings (i.e., management remains 
responsible and represents the company while in insolvency). 

• Introduction of debt-to-equity swaps in insolvency plan proceedings. 

• Introduction of pre-insolvency restructuring proceedings (combination of debtor-in-
possession and insolvency plan proceedings).

These new instruments under German Insolvency Law also allow for new options in the 
structuring of distressed M&A transactions, in particular as creditors’ rights in selecting 
insolvency administrators have been strengthened. On the other hand, by initiating 
debtor-in-possession proceedings, the target’s management now has the possibility to 
play a much more active role in potential restructurings within insolvency. 

Successful Restructuring Requires Planning 
The selection of the insolvency administrator is of significant importance for the process. 
In the past, some creditors and potential investors often have been reluctant to invest in 
German distressed situations, as the selection of the administrator was exclusively left to 
the discretion of the competent court. Now, a mandatory preliminary creditors’ committee 

Distressed M&A in Germany (continues on next page)

Distressed M&A in Germany 
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Membership in the 

preliminary creditors’ 

committee provides the 

opportunity to present 

the investment rationale 

firsthand to the  

decision-makers. 

has to be established during the preliminary insolvency proceedings (i.e., the period 
between filing and the formal opening), subject to meeting certain thresholds: balance 
sheet total of at least EUR 4,84 Mio., annual revenues of at least EUR 9,68 Mio. and 
more than 50 full-time employees. Now, the insolvency court has to follow suggestions 
for a particular administrator, if they are made by unanimous resolution of the preliminary 
creditors’ committee. 

As important, creditors (e.g., banks or customers or suppliers who have granted loans) 
are also elected to the creditors’ committee.  They have a key position regarding 
investments. Beyond influencing the selection of the administrator, all relevant information 
is provided at committee level, and may be discussed quickly with major creditors and the 
insolvency administrator. As a sale of relevant assets always requires the approval of the 
creditors and the administrator, the membership in the preliminary creditors’ committee 
provides the opportunity to present the investment rationale firsthand to the decision-
makers. In order to avoid conflicts of interest, it might be advisable to abstain from voting 
(particularly if there is competition regarding certain assets). Obviously, a conflict is less 
likely if other creditors and the administrator support the concept. 

Usually, however, potential investors are not also necessarily key creditors. For third-
party investors, early access to management and key creditors may also be crucial in 
order to facilitate a restructuring concept being approved. Aligning the major creditors will 
be helpful in order to select the administrator. In addition, management may file for the 
opening of insolvency proceedings and simultaneously present a restructuring concept, 
an investor and a candidate as insolvency administrator to the court. With support from 
the creditors, chances are that a court will approve such candidacy. 

Distressed M&A in Debtor-in-Possession Proceedings 
Debtor-in-possession proceedings are quite common in some countries (such as 
the US), but have only been very rarely used in Germany in the past. The ESUG 
now provides for easier access to such procedures, in which the management of the 
insolvent company continues to run the business – despite having filed for insolvency. 
Management is supervised by a custodian – again appointed by the court. The day-to-
day operations are conducted by management. A restructuring concept, as described 
above, may now also be combined with an application for debtor-in-possession 
proceedings by management (provided that the management is backed by the creditors). 
Furthermore, in an instance where the investor provides financing within debtor-in-
possession proceedings, the insolvency court may order that any claims for repayment 
of granted loans are preferred claims. As a consequence, such claims are likely to be 
satisfied in full. 

Distressed M&A (continues on next page)
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It is, however, uncertain whether some of the usual procedures commonly used under 
the old legislation will also work under the new debtor-in-possession regime. Therefore, 
some questions have been raised regarding potential liability of management and, even 
more importantly, of the custodian. This uncertainty sometimes even leads management 
and custodian to switch from debtor-in-possession to regular insolvency proceedings – 
simply to avoid the risks of personal liability. 

We have recently advised a large industrial client in the acquisition of a business unit 
out of insolvency. As we were involved early in the process, we helped ensure that our 
client’s proposal regarding the administrator was accepted, in turn maximizing chances 
of a positive outcome in the acquisition.  ¢

 

Secondary Buyout Binge Continues (continued from cover)
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*  *  *

as 2007 was also a banner year.  Second, private equity firms have continued to grow 
more specialized, so portfolio companies of some firms may now have a more-natural 
home with other firms.  Finally, some of these transactions are being executed by 
portfolio companies already owned by the acquiring private equity firm, and are in effect 
really a form of strategic acquisition.  Such strategic acquisitions by private equity firms, 
in some cases, permits the acquiring private equity firm to capture synergies and cost 
savings that give such sponsors a significant competitive advantage over other private 
equity sponsors in competitive situations.  

On balance, we expect this secondary buyout trend to continue well into 2013.  Final 
resolution of the timing of increases in capital gain taxes, if any, could obviously affect 
the pace of these transactions.  However, the other factors discussed above should 
continue to be meaningful drivers.  ¢

Portfolio companies of 
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