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Why Delaware Appraisal Awards 
Exceed the Merger Price

Why Delaware Appraisal Awards Exceed the Merger Price (continues on page 15)

As we have discussed in previous editions of the Fried Frank M&A Quarterly 
and memoranda to our clients, the number of post-merger appraisal petitions in 
Delaware has increased significantly in recent years, due primarily to the rise 
of appraisal arbitrage as a weapon of shareholder activists seeking alternative 
methods of influence and value creation in the M&A sphere.  The phenomenon of 
appraisal arbitrage is to a great extent a product of the frequency with which the 
Delaware Chancery Court has appraised dissenting shares at “fair values” that are 
higher (often, far higher) than the merger consideration in the transactions from 
which the shareholders are dissenting.  Our analysis of the post-trial appraisal 
decisions issued in Delaware since 2010  indicates that the court’s appraisal 
determinations have exceeded the merger price in all but two cases—with the 
appraisal determinations representing premiums over the merger price ranging 
from 8.5% to 149% (with an average of 61%). 

There has been understandable concern.  Practitioners and academics have 
commented on the uncertainty created for deals from an unknowable and 
potentially significant post-closing appraisal liability, and have questioned the 
court’s logic. Because the Delaware appraisal statute prescribes that the “fair 
value” of dissenting shares for appraisal purposes must be based on the going 
concern value of the company just prior to the merger, but excluding any value 
relating to the merger (such as merger synergies and a control premium)—and 
because a merger price is essentially the going concern value of the target 
company plus expected merger synergies and a control premium—as a matter of 
simple logic, going concern value should generally be well below the merger price, 
not far above it.   

Why do the court’s appraisal awards exceed the merger price so often and by 
so much? And who is affected?  
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An Allergan Assessment at Mid-Point:  
Has Ackman’s Involvement Made a Difference?

(Fried, Frank, Harris, Shriver & Jacobson LLP is acting in this matter on the Allergan side.)

The collaboration of shareholder activist Bill Ackman (through his Pershing Square 
funds) and pharmaceutical company Valeant to acquire Allergan has already proved 
to be a classic on the M&A stage.  It is still uncertain what the ending will be.  Here, we 
revisit our prior consideration of the critical question of the impact of the Ackman-Valeant 
collaboration.

In our memorandum dated May 9, 2014 (see here our memorandum, Bidder-Activist 
Collaboration to Buy Allergan Expands Reach of Activists in M&A—Will the Model be 
Followed?), we noted the concern expressed by many that the collaboration of an activist 
and bidder, teaming up from the outset to create a kind of pre-packaged transaction with 
a sense of inevitability as to outcome, reflected a “perfect storm” in the M&A arena that 
could lead to a rash of hostile bids by bidder-activist teams.  We noted that whether the 
collaboration model would be widely followed would depend on whether it produced the 
benefits that Valeant anticipated and, if so, at what cost.  We expressed skepticism that 
the model would prove to provide a net benefit in the Allergan case.  

Keeping in mind that the result is not yet known and may ultimately lead to a different 
conclusion, at this point in the saga, the unusual collaboration, on balance, does not 
appear to have advantaged Valeant.

How the deal has unfolded so far:

n Acquisition of equity stake in, and offer for, Allergan.  Pershing Square began 
accumulating a stake in Allergan in February, after agreeing to team up with Valeant 
to pursue an acquisition of Allergan.  Six weeks later, the companies announced 
the acquisition of a 9.7% stake (which had cost US$4 billion, funded almost entirely 
by Pershing Square) and Valeant’s US$46 billion offer for Allergan.  A month later, 
Valeant raised the offer price to US$50 billion and, after Allergan shareholders were 
displeased, increased the price again two days later, to almost US$54 billion. 

n Allergan defense.  Allergan adopted a one-year poison pill and refused to negotiate, 
saying that the offer significantly undervalues the company and that Allergan’s 
go-it-alone strategy would create more value for shareholders.  Allergan criticized 
Valeant’s financial reporting as being opaque and providing limited insight into how 
past acquisitions had performed; and attacked Valeant’s overall business model 
as unsustainable, characterizing it as being based on aggressive acquisition of 
pharmaceutical companies followed by a slashing of their R&D expenditures.  Allergan 
also announced a series of cost cuts and has said that it is considering acquisitions to 
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An Allergan Assessment at Mid-Point (continued from previous page)

create additional value as part of its stand-alone strategy.  It was recently reported that 
Allergan may be about to sign a US$10 billion deal to acquire Salix Pharmaceuticals 
for cash.  Ackman has threatened to sue Allergan to block any such deal.

n Insider trading allegations.  The rise in Allergan’s stock price as a result of 
announcement of the bid by Valeant resulted in well over a US$1 billion paper gain 
for Pershing Square.  In early August, Allergan sued Valeant and Pershing Square, 
alleging insider trading violations under SEC Rule 14e-3, based on Pershing 
Square’s having acquired the equity stake while knowing of Valeant’s plan to make an 
offer for Allergan.  Allergan also has requested an injunction barring Pershing Square 
from voting its shares. In mid-August, the SEC announced that it is investigating the 
insider trading allegations.

n Calling for “informal” Allergan stockholder meeting.  Soon after the bid was 
announced, Pershing Square sought to convene an informal meeting of Allergan 
shareholders so that they could express their view as to whether Allergan should 
negotiate with Valeant.  The plan to call the meeting was quickly abandoned, 
however, based on the shareholders’ concern that it could cause them to be 
considered to be acting as a “group” and thus could trigger Allergan’s poison pill. 

n Allergan proxy contest.  Pershing Square, with the support of over 35% of 
Allergan’s shareholders, as well as proxy firms ISS and Glass Lewis, called for a 
special meeting of Allergan shareholders to be held, at which it intends to seek to 
replace a majority of Allergan’s board (with directors who, presumably, support the 
Valeant bid).  (Allergan’s bylaws permit special meetings to be called by 25% or more 
of the outstanding shares.) The parties have now agreed that the meeting will be held 
on December 18.  

Potential advantages and disadvantages of the collaboration—and a 
possible alternative approach.

Advantages.  As discussed in our May memorandum, arguably, the collaboration as 
structured could potentially provide the following benefits to Valeant: 

n Use of the 9.7% equity stake in Allergan as voting support for a proxy contest that 
could be commenced soon after announcement of the bid (to remove the target’s 
board and redeem its shareholder rights plan); 

n Use of Pershing Square’s expertise in amassing options in the over-the-counter 
market to acquire the equity stake (both quickly and without attribution); 

n Pershing Square’s assumption of all the downside economic risk on the equity 
stake (i.e., the risk that the Valeant bid fails, no competing bidder emerges, and no 

An Allergan Assessment at Mid-Point (continues on page 19)
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In re Nine Systems (continues on page 20)

In In re Nine Systems Corporation Shareholders Litigation (Sept. 4, 2014), in connection 
with a recapitalization that the controller and its designee-directors oversaw and benefited 
from, the Delaware Chancery Court found that, under the entire fairness review, the 
defendants had breached their fiduciary duties because the process had been “grossly 
inadequate” even though the price had been fair.  The court’s finding that the process 
had been inadequate was based on the unfair dilution of the minority stockholders in the 
recapitalization. Its finding that the price had been fair was based on its view that the 
minority stockholders’ shares had had no value before the dilution.  

n Critical point.  The decision underscores the integrated nature of fair price and 
fair process under an entire fairness standard of review of a controller transaction.  
Following the Delaware Supreme Court’s seminal Weinberger decision, holding that 
the analysis  of entire fairness is not bifurcated but is to be a unitary conclusion, Vice 
Chancellor Noble stated: “[I]t must hold true that a grossly unfair process can render 
an otherwise fair price, even when a company’s common stock has no value, not 
entirely fair.”  

n Background.  The action centered on a typical situation:  a two-year-old start-up 
company, Nine Systems (in the medical streamlining industry), needed to adjust its 
capital structure and to obtain additional financing in order to pursue acquisitions.  At 
the time of its 2002 recapitalization, as a result of previous financings, three investors 
owned a combined 54% of the company’s equity and over 90% of the senior debt.  
The designees of these investors, along with the CEO, occupied four out of five seats 
on the board.  In the recapitalization, valuing the company at US$4 million, several 
defendants increased their equity through purchases of convertible preferred stock 
and diluted the equity of other stockholders, including the plaintiffs who owned 26% 
of the company.  In 2006, the company sold itself to a third party for approximately 
US$175 million.  

n Entire fairness applies.  The court ruled that the recapitalization was subject to the 
entire fairness standard of review because (i) a control group was on both sides of 
the transaction which benefited the group to the detriment of other shareholders and 
(ii) as a second basis, a majority of directors who approved the stock issuance faced 
an inherent conflict as dual fiduciaries with conflicting beneficiaries. 

n Inadequate process.  The Vice Chancellor characterized the process that the 
defendants had supervised, engaged in and benefited from as “grossly inadequate” 
for a number of reasons:

n The fair price inquiry presented at trial was severely hampered by the 
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In re Nine Systems (continued from previous page)

In re Nine Systems (continues on page 23)

unfairness of the process by which the board reached its valuation, including 
the combination of a lack of reliable projections, the board’s ignorance of the 
valuation methodology utilized by its financial advisor (who was indirectly an 
investor) and of the basis for the valuation, and the decision not to have any 
input from the sole independent director or from an independent financial advisor.

n The financial advisor’s valuation was “back of the envelope”—in effect, a series 
of handwritten guesstimates scratched out on a single piece of paper.

n Several of the terms changed during the process in favor of the defendants.

n Although a general notice was sent to stockholders about the recapitalization, 
specific details about its key terms—including who was receiving the 
convertible preferred stock and on what terms—were not disclosed to the other 
stockholders, including two of the plaintiffs.  Those disclosure failures were 
“powerful evidence of … unfair dealing,” in the words of the Vice Chancellor.  
Moreover, the one independent director, who became a plaintiff, was, in the 
court’s judgment, not properly advised of developments or “informal” board 
deliberations and objected early on to the potential dilution involved in a 
recapitalization plan.

n As a consequence of the recapitalization, the three investors that had owned 
54% of the stock ownership of the company then owned 80% and the plaintiffs’ 
ownership decreased from 26% to 2%.

n For four years after the recapitalization the company held no annual meetings or 
director elections and communications with the other stockholders were limited.

n Fair price.  On the other hand, after extensive analysis, the Vice Chancellor ruled 
that the price had been fair—that is, in the Vice Chancellor’s view, US$4 million 
was a fair value for the company because the equity of the company had been 
worth nothing.  Thus, he reasoned, no matter how much the plaintiffs may have 
been diluted in the recapitalization, because their common stock had no value that 
could have been diluted, they necessarily received “fair value” (i.e., the substantial 
equivalent in value of what they had before).

n Distinguishing Trados.  In reaching his judgment, the Vice Chancellor 
distinguished the Chancery Court’s recent holding in In re Trados.  In Trados, the 
court held that the majority-conflicted board’s approval of a merger in which the 
common stockholders received nothing in light of the common stock having no 
value was entirely fair because the common stockholders received equivalent value 
(zero) for what they had possessed (zero).  However, Trados does not stand “for 
the broad proposition that a finding of fair price, where a company’s common stock 
had no value, forecloses a conclusion that the transaction was not entirely fair,” the 
Vice Chancellor wrote.  Rather, Trados “reinforces the defining principle of entire 
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In re Cornerstone (continues on next page)

In re Cornerstone – In Controller Transactions 
Subject to Entire Fairness, Disinterested Directors 
Would Enjoy Benefit of Exculpation, but Not Achieve 
Early Dismissal 

(Fried, Frank, Harris, Shriver & Jacobson LLP is acting in this matter on the Cornerstone side.)

The Delaware Chancery Court’s September 10 decision in In re Cornerstone 
Therapeutics, Inc. Stockholder Litigation clearly suggests—without so deciding— that, 
in a take-private transaction by a controller that is subject to entire fairness review, the 
independent, disinterested directors of the company would not be subject to personal 
liability unless they had engaged in disloyal conduct or bad faith (that is, a breach of the 
duty of loyalty, which is not exculpated under Delaware General Corporation Law Section 
102(b)(7)).  Notably, however, the court refused to grant a motion to dismiss claims of 
breach of fiduciary duty against the disinterested directors who had served on the special 
committee for, or who had voted in favor of, the Cornerstone controller take-private 
transaction—even though no particularized facts had been pleaded that, if true, would 
have established a breach of the duty of loyalty.  

n Critical Point.  In our view, the specific holding may be less significant than Vice 
Chancellor Glasscock’s discussion about the standard of liability for disinterested 
directors in controller transactions, which suggests that their liability is, in effect, 
limited to non-exculpated activities. Nonetheless, however, based on the court’s 
rejection of the defendants’ motion to dismiss at the pleading stage in Cornerstone, 
unless a take-private transaction is structured to meet the procedural requirements 
for obtaining business judgment review of the transaction, even independent, 
disinterested directors who are protected under a company’s exculpatory provisions 
may face protracted litigation. 

n Background.  The Cornerstone take-private was not structured to qualify for business 
judgment review under the Delaware Supreme Court’s standards recently established 
in Kahn v. M&F Worldwide (“MFW”).  (Those standards require, most importantly, 
that the transaction be subject from the outset to non-waivable conditions that it be 
approved by an independent and effectively functioning special committee and a 
majority-of-the-minority stockholder vote.)  In February 2013, Cornerstone, which was 
65% owned by Chiese Farmaceutical S.p.A., received a buy-out offer from Chiesi 
at a price range of US$6.40 to US$6.70 per share. The offer letter did not condition 
the transaction on the approval of a majority of the minority stockholders and stated 
that Chiese had no interest in disposing of its control block or engaging in any other 
strategic transaction involving Cornerstone.  Cornerstone formed a special committee, 
which retained its own counsel and investment bankers.  The special committee 
met 37 times and received six separate, detailed financial presentations from its 
investment banker.  Negotiations between Chiesi and the special committee went on 
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In re Cornerstone (continued from previous page)

for nearly seven months, with several more offers and counter-offers.  The parties 
ultimately executed a merger agreement at a price of US$9.50 per share.  The merger 
was later approved by more than 80% of the minority stockholders.

n Court’s reasoning.  The specific issue involved was the pleading standard in a 
motion to dismiss determination for disinterested directors charged with a breach of 
fiduciary duty in connection with a controller transaction.  The competing premises 
underlying Vice Chancellor Glasscock’s consideration were: unless the transaction is 
entirely fair, fiduciaries who use the corporate machinery to facilitate a self-interested 
transaction are strictly liable to the shareholders (i.e., without further proof of fault); on 
the other hand, while disinterested fiduciaries also may be liable, liability arises only if 
they breach a duty.  The defendant directors argued that particularized pleadings are 
required that, if true, raise an inference that the directors breached a non-exculpated 
duty.  The Vice Chancellor commented: “There is much, in my view, to recommend 
such a pleading requirement.” However, he nonetheless denied the motion to 
dismiss based on Emerald Partners v. Berlin, in which the Delaware Supreme Court 
established that “when entire fairness is the applicable standard of judicial review, 
a determination that the director defendants are exculpated from paying monetary 
damages can be made only after the basis for their liability has been decided”—that 
is, only with a fully-developed factual record and a determination as to whether the 
transaction was entirely fair.  

n Two additional interesting features of the case.

n Application of MFW.  Referring to MFW, and its recent application by the 
Delaware Chancery Court in Swomley v. Schlecht (“SynQor”), the Vice Chancellor 
noted that his ruling would have been different had the transaction been 
conditioned from the outset on a majority-of-the-minority stockholder vote and 
thus the transaction had been subject to business judgment review.    

n Coercion by the controller.  The Vice Chancellor noted that even if the 
defendants’ proposed pleading standard had been adopted, its motion to dismiss 
would still have been “problematic” because of plaintiffs’ allegations of coercion 
by the controller.  The allegation was that an agent of the controller, apparently 
frustrated by the hard bargaining by the special committee, had explicitly 
threatened removal of the special committee directors from office.  Glasscock 
commented: “In addition to the relevance of that allegation to fair process, the 
threat raises questions about the ability of the Special Committee to act in the 
best interest of the minority, unconflicted by self-interest. . . .”  He stated that 
he did not need to consider the matter further at the motion to dismiss stage. 
The courts, of course, have been sensitive to controllers’ coercion directed at a 
special committee considering a transaction with the controller.  For example, the 
absence of coercion is one of the six factors required under MFW for business 
judgment to apply to a controller transaction.  It will be interesting to see what the 
court will view as the effect of an explicit threat as alleged in this case—as well as 
whether the court will at any point consider the effect of the underlying threat of 
removal that inherently exists in any controller situation. n
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The SynQor Decision—Early Dismissal of Fiduciary 
Duty Litigation in a Controller Transaction

In Swomley v. Schlecht (“SynQor”), Vice Chancellor Laster, in an August 27 oral ruling 
from the bench, applying the Delaware Supreme Court’s MFW decision, dismissed at 
the pleading stage a challenge to a private company controlling stockholder merger, 
notwithstanding the plaintiffs’ objections to the process, the disclosure, and the process 
relating to the transaction.

SynQor, a private company, was owned 46% by the senior management team (including 
the CEO, who owned 43% and also was the founder and one of the three directors of the 
company).  The senior management (including the CEO) proposed a cash-out merger 
and, in structuring it, sought to comply with the requirements of MFW for application of the 
business judgment rule in controller transactions.  Thus, the deal was subject to approval 
by a special committee and a majority-of-the-minority stockholder vote.  The merger was 
approved by 61% of the outstanding minority shares.

The plaintiffs’ pleadings included allegations that there were substantive problems with 
the bankers’ work and flaws in the special committee’s valuation of the company—such 
as its relying on non-traditional methodologies in valuing the company’s patent portfolio; 
not having insisted on some type of contingent payment relating to litigation the company 
was involved in; and having “lump[ed] on [a] 20 percent discount” to the company’s 
valuation.  Although the Vice Chancellor acknowledged that the pleadings indicated that 
some “questionable decisions” had been made by the SynQor board and executives, he 
found that, as the transaction had been subject from the outset to approval by a special 
committee and a majority-of-the-minority stockholder vote (as evidenced by the board’s 
written resolutions and disclosure in the company proxy statement), under MFW the 
defendants were entitled to the business judgment rule standard.  

Under that standard, he said, the defendants were entitled to dismissal of the case at 
the pleading stage (absent evidence that they had been grossly negligent).  Because the 
transaction met the MFW requirements, he said, plaintiffs’ “real remedy” had been (a) for 
the disinterested stockholders to vote the transaction down, or (b) given that it had been 
approved by a majority of the disinterested stockholders, to seek appraisal. 

The Vice Chancellor also found that, although MFW was decided in a public company 
context, it would apply to a private company (which SynQor was) as well, as generally “the 
same rules apply to Delaware corporations regardless of whether they’re public or private.”

In determining that the two outside directors that comprised the special committee were 
independent, the Vice Chancellor found that the fact that special committee directors “were 
historically elected by the founder group” was not enough under the court’s precedent to 
establish lack of independence.  He acknowledged the directors’ “involvement historically 
with the company,” as well as certain other “atmospheric factors” that had been “ably 
stitche[d] together” by the plaintiffs to raise concerns about the directors’ independence 

The SynQor Decision (continues on next page)
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(including their “essentially having never put out information [to stockholders] or having 
a stockholder meeting”), but said that these were not “the type of factors that at least 
Chancellor Strine considered in MFW when evaluating the independence of the special 
committee.”  

The plaintiffs indicated to the court their intent to appeal the decision.  Thus, the impact of 
the decision awaits a ruling by the Delaware Supreme Court.

Practice points.
n Good process will always be an advantage.  As a practical matter, good process—

including a truly independent, well functioning, engaged, and informed special 
committee; an effective sale process (with a meaningful market check, a majority-
of-the-minority vote condition, and a thorough investment banking process); and 
appropriate disclosure of material information—will always be an advantage in the 
event a controller transaction is challenged.  

n Independence of special committee directors.  SynQor indicates Vice 
Chancellor Laster’s view that longstanding directors’ historical involvement with 
a private company and its founders, and payment for directors’ services on a 
special committee (at least when arranged at the outset and not contingent on the 
transaction), do not, without more, impeach the independence of directors serving on 
a special commit

n Proxy statement disclosure in private company transactions.  The decision 
indicates that at least some types of flaws in the sale process may be significantly 
ameliorated (if not negated) by their being disclosed adequately to stockholders.  The 
Vice Chancellor did not disagree with the plaintiffs that more valuation information 
should have been provided about the litigation the company was involved in, but 
concluded that the proxy statement disclosure about the litigation put stockholders 
“in a position to know what they were getting or weren’t getting”. In addition, the Vice 
Chancellor stated that the plaintiffs had “really raise[d] some real questions” about 
the work of the target company’s investment bankers, but concluded that the proxy 
statement provided “a fair summary of that work, even assuming that there were 
some questionable decisions made”.  In addition, the Vice Chancellor indicated that 
he was influenced positively by the company’s use of a “public-company-style proxy 
statement” in connection with the vote on the transaction.

n Coercion by the controller.  According to the decision, a controller’s “threat” that 
the status quo will be maintained if the controller’s transaction is not approved by the 
minority stockholders does not constitute impermissible “coercion” (even if the status 
quo is not viewed as favorable by the minority stockholders).  Instead, one test of 
whether there is coercion is whether the status quo will not be maintained if the deal 
is voted down.

The SynQor Decision (continues on page 23)

The SynQor Decision (continued from previous page)
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Fee-shifting bylaws update.  
Broad provisions.  At least 15 Delaware companies 
have now adopted fee-shifting bylaws (bylaws that 
provide for the shifting of litigation expenses of the 
corporation to the shareholder-plaintiffs in shareholder 
suits against a company).  The bylaws generally have 
been very broadly drafted.  Thus, typically, they have 
provided for fee-shifting for all types of claims—i.e., 
not only claims relating to “internal” matters such as 
fiduciary duties of directors, but to any claim against the 
corporation.  The covered claims presumably include—
and, in certain cases, expressly include—actions brought 
under the federal securities laws.  The bylaws typically 
shift the fees in any situation where the shareholders do 
not obtain a judgment on the merits that substantially 
achieves the full type and amount of the remedy they 
had sought—i.e., the fee-shifting occurs unless the 
shareholders win the case, not only if the case is 
dismissed.  The bylaws cover any and all kinds of fees, 
costs and expenses, and, in some cases, impose joint 
and several liability with the shareholders on anyone who 
offers “substantial assistance” to the shareholders or 
has a direct financial interest in the shareholders’ claim 
(which conceivably could include, for example, legal 
counsel to the shareholders).   

First fee-shifting bylaw case.  Kastis v. Carter (July 
21, 2014) is the first case in which a fee-shifting bylaw 
has been addressed since the Delaware Supreme Court 
upheld the concept in the ATP Tour case.  Hemispherx 
Biopharma, Inc. (“HB”) had adopted a fee-shifting bylaw 
after the ATP Tour decision.  The bylaw purported to 
apply not only to future shareholder litigation, but also 
to the pending derivative action against HB in Delaware 
Chancery Court (which related to a challenge to certain 
payments made to three HB employees), in which 
discovery was then occurring.  The plaintiff-shareholders 
filed a motion to invalidate the bylaw or to dismiss and 
withdraw counsel.  At a scheduling teleconference in 
August, Chancellor Andre Bouchard instructed the 
plaintiffs that they should amend their complaint if they 

wanted to challenge the fee-shifting bylaw (and, at the 
court’s urging, HB represented that it would not apply 
the bylaw to a challenge to the bylaw by the plaintiffs).  
The plaintiffs then filed a motion to amend the complaint 
to challenge the validity of the bylaw, and HB filed a 
motion for clarification, reconsideration or reargument of 
the scheduling conference resolution.  After briefs were 
submitted by both parties, in mid-September HB agreed 
not to apply the bylaw to this litigation, and the plaintiffs 
agreed not to pursue the issue of the validity of the bylaw 
in this litigation.

Current status.  The Delaware General Assembly 
has been charged by the Governor of Delaware with 
considering whether to amend the Delaware General 
Corporation Law to restrict fee-shifting bylaws. A decision 
is expected during the 2015 legislative session.  We 
have advised in previous memoranda to clients that, 
in many cases, companies will want to wait until the 
Legislature acts before adopting fee-shifting bylaws, 
and that there may be circumstances under which it will 
advantage a company to make any such bylaw subject 
to certain limitations. 

Exclusive forum selection bylaws update.  
Forum selection bylaw can be adopted during a 
transaction process (including the day the merger 
agreement is signed) and can designate a state other 
than Delaware.  In City of Providence v. First Citizens 
Bancshares, Inc. (Sept. 8, 2014), the Delaware Chancery 
Court established that, absent particular factual 
allegations that a forum selection bylaw was enacted for 
an improper purpose, a board can adopt such a bylaw 
during a transaction process, including even the day that 
the merger agreement is announced. The court held also 
that a company incorporated in Delaware may designate 
another state (rather than Delaware) as the exclusive 
forum for litigation.  

In First Citizens, on the same day as the announcement 
of a merger between the jointly controlled First 
Citizens BancShares, a Delaware corporation (”FC 

M&A Notes (continues on next page)
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North”), and First Citizens Bancorporation (which was 
incorporated and based in South Carolina), FC North’s 
board amended the company’s bylaws to adopt North 
Carolina, where it was headquartered and had most 
of its operations, as the exclusive forum for most intra-
corporate disputes (including those that would relate to 
the merger).  

The court dismissed the stockholder action challenging 
the exclusive forum bylaw, stating that the concurrent 
timing of the bylaw change with the merger was 
“immaterial”, without allegations in the pleadings that 
demonstrated “impropriety in [the] timing”, and noting 
that the stockholders had not explained how it would 
improperly advance the board’s self-interest if challenges 
to the merger were adjudicated in the North Carolina 
courts.  Chancellor Bouchard determined that nothing 
in the Chevron case (which established the validity of 
exclusive forum bylaws, with the stated expectation 
that Delaware would be the exclusive forum choice for 
companies incorporated in Delaware) precluded FC 
North from selecting North Carolina instead of Delaware.  
He noted that North Carolina was “the second most 
obviously reasonable forum given that NC North is 
headquartered and has most of its operations there.”  
He also noted that, “as a matter of comity”, if Delaware 
wants other jurisdictions to honor bylaws that designate 
Delaware as the exclusive jurisdiction, Delaware should 
enforce bylaws that do not designate Delaware.  

Status in other states.  Several other states also 
have recently upheld exclusive forum bylaws. Notably, 
however, an Oregon circuit court recently reached the 
opposite conclusion from First Citizens.  In Roberts 
v. Triquint SemiConductor, Inc. (Aug. 14, 2014), the 
Oregon court declined to enforce an exclusive forum 
bylaw adopted at the time of a merger announcement, 
reasoning that the bylaw had been adopted after 
the wrongdoing alleged by the plaintiff-shareholders 
challenging the merger had occurred.  In First Citizens, 
the court commented that the Oregon decision (as well 
as a similar 2011 decision by a federal district court 

in California) was “based on a misapprehension of 
Delaware law regarding the facial validity and as-applied 
analysis of forum selection bylaws.”  The court again 
emphasized, as it has in other contexts, that, under 
Delaware law, corporate bylaws are generally to be 
interpreted as being in the nature of a binding contract 
between the corporation and its shareholders, with the 
shareholders knowing when they buy shares that the 
corporation’s charter authorizes the board to amend the 
bylaws.  

Critical points.  

n It remains to be seen how other state courts, proxy 
advisory firms, and shareholders generally will 
respond to exclusive forum selection bylaws.  To 
date, every state court that has considered the issue 
has upheld the facial validity of such bylaws; and, 
while proxy advisory firms and certain institutional 
investors typically have been opposed, shareholders 
more generally have not appeared to react strongly 
against the adoption of such bylaws.  

n Notwithstanding First Citizens, it is preferable for a 
company to adopt such bylaws prior to a transaction 
process or other anticipated litigation.  

n It remains to be seen how extensive the connections 
between a Delaware corporation and another state 
need to be for the court to enforce the corporation’s 
designation of that state as its exclusive forum for 
litigation.

SEC brings first misallocation of expenses 
action against a private equity fund adviser.  
The SEC’s first action against a private equity fund for the 
misallocation of expenses between portfolio companies 
suggests an aggressive approach by the SEC.  The 
charges were brought this month against Lincolnshire 
Management, Inc. in connection with expense allocations 
that had been made as far back as 2005 (Lincolnshire 
registered as an investment adviser only in March 2012); 
involved relatively small amounts; and related to two 
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portfolio companies whose operations had been largely 
integrated, with a plan (ultimately effected) to sell them 
as a combined company, all as disclosed to the funds’ 
investors.  The two portfolio companies had remained 
as separate legal entities, however, had separate 
audited financial statements, and were owned by two 
different Lincolnshire-advised funds.  Notably, there 
were no allegations of fraud, wrongful intent, or poor 
performance, and no allegation that Lincolnshire had 
benefited from the misallocations.  The charges related 
to shared expenses that were allegedly misallocated 
or undocumented, resulting in one portfolio company 
paying more than its appropriate share of joint expenses 
(including salaries and transaction bonuses, as well 
as operating expenses), and one portfolio company’s 
subsidiary performing services and selling supplies to the 
other company at cost without the recipient contributing 
to the subsidiary’s overhead costs.  Lincolnshire has 
agreed to pay about US$2.3 million (which includes a 
US$450,000 penalty) to settle the charges. 

SEC Commissioner comments on proxy 
advisors.  
A working paper authored by SEC Commissioner Daniel 
M. Gallagher, regarding the power and influence of 
proxy advisory firms, was published in August by the 
Washington Legal Foundation.  Gallagher commented 
that Staff Legal Bulletin No. 20, issued by the SEC on 
June 30, 2014, which provided guidance with respect 
to the responsibilities and obligations of proxy advisory 
firms and the investment advisors that engage them, 
did not “go far enough” but was “a good initial step in 
addressing the serious deficiencies currently plaguing 
the proxy advisory process.”  Gallagher commented 
specifically on the guidance in SLB 20 that, in connection 
with an investment advisor’s continuing duty to monitor 
a proxy advisory firm that it has retained, the company 
must seek to address situations in which the proxy 
advisory firm has issued a recommendation based 
on materially false or inaccurate information.  In that 
regard, Gallagher noted that it is sometimes difficult for 
public companies to get a proxy advisory firm even to 

acknowledge such a claim, let alone to review it and 
make a determination to revise the recommendation 
based on the corrected information.  Gallagher advised 
that, in the event of such “misconduct” by a proxy 
advisory firm, a company should write to its institutional 
shareholders to inform them and also should send a 
copy of the correspondence to his office. 

US Treasury to reduce economic benefits of 
“inversion” transactions.  
In the absence of Congressional action to prohibit or limit 
inversion transactions, the US Treasury Department has 
issued a notice that it intends to issue regulations that 
would reduce the economic benefit of these transactions.  
Once issued, the regulations would generally apply 
to transactions completed on or after September 22, 
2014.  The regulations generally would:  consider more 
transactions to be inversions, as the relevant ownership 
rules will be stricter; significantly limit the ability of the US 
company in the transaction to access its existing offshore 
cash (through intercompany loans) without paying US 
tax; limit the ability of the combined group to reduce its 
US tax liability by stripping future earnings out of the 
US; and limit the ability of the foreign parent to access 
cash held by foreign subsidiaries of the US group without 
incurring US tax.  Notably, apparently because legislative 
(rather than regulatory) change would be required, 
the proposed changes do not affect the deductibility 
of interest payments from the US group to the foreign 
parent—a feature that has been considered to be the 
primary motivation for most inversions.  However, the 
announcement stated that guidance on that issue 
and others may be issued in the future (and that they 
would apply retroactively to inversions completed after 
September 22, 2014).

UK Takeover Panel considers new 
rules relating to statement of post-offer 
undertakings and intentions.
The UK Takeover Panel has issued a consultation paper 
in which it has proposed changes to the City Code 
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relating to statements by bidders and target companies 
concerning actions that they commit to take or intend 
to take (or not to take) after the end of the offer period.  
The new rules are expected to come into force at the 
end of the year.  The proposed changes are significant.  
They would mean that great care will be required before 
giving a post-offer undertaking or making a post-offer 
intention statement.  Parties to a bid are likely to be more 
circumspect about giving any post-offer undertakings 
unless, given the level of political and press focus on the 
bid, such a statement is of critical importance.  Where 
such statements are made, they are likely to be subject 
to more (and more detailed) qualifications and conditions 
than before.  

The proposed changes follow the commitments made by 
Pfizer Inc. in connection with its politically controversial 
proposed merger with AstraZeneca plc in May.  Pfizer’s 
CEO, in a letter to the Prime Minister, committed that, 
after closing of the merger, Pfizer would complete 
construction of AstraZeneca’s planned R&D facility; base 
key scientific leadership in the UK; employ a minimum 
of 20% of the combined group’s total R&D workforce in 
the UK; and retain substantial manufacturing facilities 
in Macclesfield.  These commitments, which Pfizer’s 
CEO stated would be effective for five years, were 
highly unusual.  Typically, when such statements are 
made in connection with a takeover bid in the UK, they 
are expressed as statements of intention rather than as 
commitments, and are generally more limited in time 
(normally lasting 12 months).  The proposed changes are 
intended to clarify the status of voluntary commitments 
of this sort and to provide a robust framework within 
which they may be enforced by the Panel, given that they 
are likely to be made to secure shareholder and other 
stakeholder support for a bid.  

More generally, the rules represent another subtle shift 
in the focus of the regime for public takeovers provided 
for by the Code.  While traditionally the Code was largely 
focused on protecting the interests of target company 
shareholders, the proposed changes continue the trend 
toward also seeking to protect the position of target 

company employees (as seen more recently with the 
changes made to the Code in September 2011 in relation 
to bid disclosures affecting target company employees, 
and in relation to the role of employee representatives, 
following the controversial bid by Kraft Foods Inc. for 
Cadbury plc).  In the longer term, the continuation of this 
trend may prove to be more significant than the detailed 
rule changes themselves.  Finally, the proposed changes 
illustrate again how one relatively unusual but high profile 
situation can result in significant changes to the UK 
takeover regime.

China’s CSRC releases private fund rules.  
China Securities Regulatory Commission has established 
new guidelines, effective as of August 22, 2014, for fund 
raising and other activities of all private investment funds 
in China and their managers.  The regulations apply 
to investment funds that raise funds from investors by 
means of non-public offerings within the territory of the 
People’s Republic of China.  

Registration.  Under the new rules, the formation of 
private investment funds is not subject to any prior 
regulatory approval.  However, all funds and their 
managers are required to register with the Asset 
Management Association of China (“AMAC”), an industry 
organization backed by the China Securities Regulatory 
Commission (“CSRC”).  It is not clear, however, whether 
foreign funds and their offshore managers will be subject 
to the rules if such funds raise money from investors 
in China.  The registration requirements seem to be 
applicable only to funds that are established in China.  
However, the definition of “private investment funds” is 
ambiguous and the regulations may be deemed to apply 
to the fund raising activities of foreign funds.  

Qualified investors.  The rules set forth specific criteria 
for “qualified investors”.  A qualified investor must be 
sufficiently able to identify and tolerate risk; invest 
at least RMB1 million in a given fund; and have net 
assets of at least RMB10 million if it is an institution, or 
financial assets (including cash, securities, interests in 

M&A Notes (continues on next page)

M&A Notes (continued from previous page)



Page 14

trusts and insurance policies) of at least RMB3 million 
or average annual income for the past three years of at 
least RMB500,000 if it is an individual.  Certain investors 
are deemed to be qualified investors under the rules, 
including pension funds, investment plans registered 
with AMAC, and fund managers and their employees 
investing in their own funds.  

Fundraising limitations.  The rules prohibit the offering 
of interests in private funds to any person that is not 
a qualified investor or to non-specific targets through 
general advertisement.  The number of qualified investors 
in a private fund cannot exceed 200 under the Securities 
Fund Law; a limited partnership can have no more than 
50 partners (49 limited partner investors) under the PRC 
Partnership Law.  Partnerships or other contractual 
arrangements formed to pool investors (but excluding 
pension funds or investment plans registered with AMAC) 
will be disregarded and looked through to count the 
number of ultimate investors.  Guarantees of no loss or 
minimum gains are not allowed under the rules.  

Disclosure; recordkeeping.  Fund managers are 
required to provide fund investors with material 
information with respect to the fund and its investment 
portfolio in accordance with the relevant investor 
agreement as well as disclosure rules to be adopted by 
AMAC.  AMAC must be notified of any material event 
concerning a given fund within 10 business days and 
receive audited financial statements of the fund within 
four months after the end of its fiscal year.  Records of 
investment decisions, transactions and investor suitability 
should be kept for at least 10 years after the liquidation 
of a fund.  In addition to administrative matters, the 
rules set forth various substantive provisions, including 
obligations of good faith and fair dealing, both of which 
are commonly inherent but often vague concepts 
under Chinese legislation.  The Rules also include 
express prohibitions on self-dealing.  Misconduct and 
violations by investment professionals will subject them 
to administrative and potential criminal liabilities, and, in 
some cases, a professional ban imposed by the CRSC.    

Takeover procedures for listed German stock 
corporations.  
The following is a summary of offer procedures in 
Germany pursuant to the German Securities Acquisition 
and Takeover Acct with respect to companies listed on a 
regulated stock exchange in the EEA.  

Types of offers/bids.  The aim of “ordinary offers” is 
to acquire shares in a target company without gaining 
control of the company or to increase a controlling 
position.  “Control” means the holding of at least 30% of 
the voting rights.  No minimum price is prescribed for an 
ordinary offer and partial offers are acceptable.  “Takeover 
bids” are bids pursuant to which control will be acquired.  
Takeover bids can be made conditional (for example, 
on a minimum acceptance rate) and must be made at a 
minimum price based on the weighted average market 
price over the previous three months and the highest 
consideration paid by the bidder six months prior to the 
publication of the offer (on- and off-market).  “Mandatory 
offers” have to be made after acquiring control.  Minimum 
price rules apply to mandatory offers as well.  

Process of a takeover or mandatory bid.  The 
procedure is always initiated by the decision of the 
bidder to make an offer or by its exceeding the 30% 
control threshold, in which case the bidder must inform 
BaFin (the Federal Financial Supervisory Authority) and 
the stock exchange, without undue delay, followed by 
other publications, and notice to the target company’s 
management and the bidder’s employees.  Within four 
weeks after publication of the decision to make an offer, 
the offer document must be submitted to BaFin with 
necessary details regarding the offer and the bidder, 
as well as the bidder’s plans with respect to the target 
company and its employees.  Within ten business days 
of submission of the offer document to BaFin, BaFin will 
determine whether the offer documentation complies with 
statutory requirements and will either permit or prohibit 
the publication of the offer document.  

M&A Notes (continued from previous page)

M&A Notes (continues on next page)



Page 15

M&A Notes (continued from previous page)

Based on our analysis of the Delaware appraisal decisions since 2010, we have concluded as follows:

n The extent of the problem has been overstated.  

Appraisal cases, while more prevalent than ever, still are not common.  In 2013, appraisal petitions were filed in 17% 
of appraisal-eligible transactions; by contrast, almost all strategic transactions now attract breach of fiduciary duty 
litigation.  Moreover, most appraisal petitions are withdrawn or the cases settled (although often for significant sums).  
Thus, there have been only nine Delaware post-trial appraisal decisions since the beginning of 2010.  In addition, given 
the high degree of uncertainty, time and cost involved, appraisal cases are largely self-selecting for transactions in 
which the apparent facts provide a basis for believing that the merger price seriously undervalues the target company.  
In effect, virtually every appraisal decision relates to a transaction that is an outlier.  In fact, the degree of conviction 
needed to bring an appraisal proceeding and see it through to conclusion may itself, at least at the margin, lend a 
measure of credibility to the plaintiff’s claim in the court’s view.

n The actual results of the appraisal cases indicate a deep—and rational—skepticism by the court, not of 
merger prices generally, but of merger prices in “interested” transactions that did not include a market 
check.  

Rather than indicating an illogical or highly uncertain approach by the court, the actual results of the appraisal cases 
(while belying the jurisprudence and the court’s assertions in its opinions) indicate a deep and rational skepticism 
by the court of merger prices in “interested” transactions that do not include a market check -- as well as skepticism 
about the range of fairness established by the target company’s investment bankers in connection with their fairness 
opinions and the financial analyses of the target company’s experts in the appraisal proceedings in these transactions.  
While the court’s jurisprudence indicates that the merger price and sale process are in no way central to an appraisal 
determination of going concern value, the pattern of the court’s appraisal determinations appears to reflect an elemental 
distrust by the court of the fairness of the merger price in the case of interested transactions where there has not been a 
market check.  The data is consistent in supporting the inverse conclusion as well—that, in the context of a transaction 
with a meaningful market check, the court will tend to rely on the merger price as a significant factor in determining going 
concern value.   

Why Delaware Appraisal Awards Exceed the Merger Price (continued from cover)

Why Delaware Appraisal Awards Exceed the Merger Price (continues on next page)

Offer phase.  If permission to publish is granted, the 
offer documents must be published on the Internet via 
an electronically operated distribution system (e.g., 
the Electronic Federal Gazette), without undue delay.  
At the same time, the bidder has to provide the offer 
document to its employees and the management of 
the target company (which in turn has to provide it 
to its employees).  The management board and the 
supervisory board of the target company have to 
give a statement on the offer (which in turn must be 

published).  The publication of the offer triggers the 
start of the acceptance period of 4 to 10 weeks, during 
which the shareholders can accept the offer.  The bidder 
has to regularly inform the public of the status of the 
offer (weekly during the acceptance period, and daily 
in the last week of the acceptance period as well as 
immediately after the end of the acceptance period).  

Timeline.  A public offer can be executed within 3-4 
months if there is no competing bid. n
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In our analysis of the post-trial appraisal decisions issued in Delaware since 2010, the appraisal awards that were 
significantly higher than the merger price were all in “interested” transactions—that is, mergers involving a controlling 
stockholder, parent-subsidiary, or management buyout—and, in none of these transactions was there a meaningful 
market check as part of the sale process.  The premiums over the merger price (not including the statutory interest) in 
these interested transactions were 19.5%, 19.8%, 86.6%, 127.8% and 148.8%.1  The highest premium was awarded in 
In re Sunbelt Beverage Corp. Shareholder Litigation., a case in which there had been not only no market check but also 
no other minority stockholder protections whatsoever; an arbitration panel had already determined that the only reason 
for the merger was to eliminate the petitioner as the sole remaining minority stockholder—“without notice and without 
legal justification”; and the Chancery Court found that the controlling stockholder had used “strong-arm tactics,” that the 
investment banker’s fairness opinion provided to the Sunbelt board was “highly suspect” and “merely window dressing,” 
and that the process had been “anything but fair”.  (Moreover, the company’s value had increased dramatically after the 
merger.)

By contrast, in the four transactions viewed by the court as “disinterested” (i.e., third party arm’s length transactions), 
there had been a market check, and although the fair value determination by the court was higher than the merger price 
in two of these cases, the premiums above the merger price (8.5% and 15.6%) were significantly lower than those in the 
interested transactions.2  In one of the disinterested transactions, the appraisal amount was equal to the merger price 
(where there had been a full market check with competing bidders in an open auction, and where the court determined 
that there was no financial analysis that would be reliable);3  and in one of them (in the context of an unusual fact 
situation), the appraisal amount was below the merger price (representing a 14.4% discount to the merger price).4 

One may predict that for the cases that fall between these extremes—that is, interested transactions with meaningful 
market checks and disinterested transactions without full market checks—the court is likely to be guided, in the former 
cases, by the extent to which it has confidence that the market check was sufficient to overcome the skepticism 
engendered by the interested nature of the transaction and, in the latter cases, by the extent to which the disinterested 
arm’s length nature of the transaction may overcome the skepticism arising from the absence of a meaningful market 
check.

n The court’s virtually exclusive reliance in appraisal cases on the discounted cash flow (DCF) valuation 
methodology readily permits higher valuations in connection with interested transactions that do not 
include a market check.

Notably, in every case but one in our survey, the court has used the discounted cash flow (DCF) methodology to 
determine fair value.  The court’s reliance on the DCF valuation methodology readily permits higher valuations in 
interested transactions without a market check.

In a DCF analysis, a target company’s equity value is derived by projecting its future cash flows and discounting them 
back to their present value. Thus, the cash flow projections and the discount rate are the key components of the 
analysis.  The Delaware courts have favored using projections prepared by management in the ordinary course of 
business.  However, not infrequently, management projections can tend toward the overly optimistic—leading to a DCF 
result based on those projections that exceeds the deal price determined by a buyer who may well have discounted 
management’s view of the company’s future.  In cases where a market check has been part of the sale process, the 
projections in effect will have been evaluated by the market and the court may feel more comfortable in deferring to 
the judgment of the market in discounting them for undue optimism.  However, in an interested transaction subject 
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to a controller’s influence, and especially if the company has not been exposed to the market, it may be difficult for a 
respondent in an appraisal proceeding to convince the court to itself discount the projections.  

In addition, and critically, the determination of what discount rate to use in a DCF analysis is highly subjective, and even 
a slight change in the discount rate used will have a significant impact on the result.  Thus, a dissenting stockholder 
who can convince the court to lower the discount rate used by the company in its DCF analysis stands to achieve an 
appraisal determination that is significantly higher than the merger price.  A look at the Sunbelt Beverage appraisal case 
is instructive.  

The price paid in the Sunbelt merger was US$45.83 per share.  Both parties’ experts in the appraisal proceeding agreed 
that the DCF methodology should be used; agreed to use management’s projections in the analysis; agreed on the 
basic discount rate to be used; agreed that a small-company risk premium should be applied to increase the discount 
rate; and agreed that the small-company risk premium should be derived from the Ibbotson risk premium table.5   The 
only areas of disagreement between the experts with respect to the DCF analysis related to two factors that affected the 
discount rate—first, whether the company’s market capitalization placed it in the 9th or the 10th decile of companies in 
the Ibbotson table; and, second, whether a company-specific risk premium6 should also be applied to the discount rate. 

The DCF analysis by the company’s expert (which used the small company premium applicable to companies in the 
10th decile of the table—5.78%; and which also applied a company-specific risk premium of 3%) yielded a fair value of 
US$36.30 per share.  The DCF analysis by the petitioner’s expert (which used the premium applicable to companies 
that were close to the line between the 9th and 10th decile in the table—3.47%; and did not apply a company-specific 
premium) resulted in a fair value of US$114.04.  The critical difference between the two analyses, which led to these 
vastly different amounts, was simply the relatively small effect of the two different risk premiums on the discount rate.  
The court accepted the petitioner’s expert’s view on these two factors7 and determined fair value to be US$114.04 
(significantly above the respondent’s determination of US$36.30 and the merger price of US$45.83). 

n Contrary to the court’s jurisprudence, consideration of the merger price appears to reflect the reality of 
what the court has actually done in appraisal cases, and would appear to be not inconsistent with the 
prescriptions of the appraisal statute. 

Although the court commonly states that the merger price is not a relevant factor in appraisal proceedings,8  it would 
appear that the merger price would always be relevant as a benchmark in determining going concern value and that 
its use would not be inconsistent with the prescriptions of the appraisal statute.  Moreover, consideration of the merger 
price would appear to reflect the reality of what the court has done in appraisal cases (albeit contrary to what it has not 
infrequently said in appraisal decisions).

In our view, the statutory language does not command disregard of the merger price in an appraisal proceeding.  In 
fact, the statute’s direction to the court that, in determining going concern value, it must consider “all relevant factors” 
may be seen as expressly permitting (if not even possibly requiring) that the merger price be considered as one, among 
other, relevant factors.  In CKx, the sole case (since the seminal Golden Telecom decision in 2010) in which the court 
expressly relied on the merger price to determine going concern value, Vice Chancellor Glasscock expressed his view 
that the court’s rejection of consideration of the merger price in Golden Telecom was only a rejection of an automatic 
presumption in favor of the merger price as itself establishing going concern value.  Consideration of the merger price 
as one relevant factor—or even, as Glasscock found it to be in CKx, the most relevant factor—would not be inconsistent 
with that holding, he reasoned.

Why Delaware Appraisal Awards Exceed the Merger Price (continued from previous page)
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Conclusion.  

n While the court has maintained that the merger price and sale process are not central to an appraisal determination 
of going concern value, the pattern of the court’s appraisal determinations indicates a virtually invariable correlation 
between the size of the premium over the merger price and the degree of skepticism one would expect the court 
to have based on the type of transaction involved.  The results of the appraisal cases appear to belie the stated 
jurisprudence and reflect an elemental distrust by the court of the fairness of the merger price in the case of 
interested transactions where there has not been a market check.  

n Despite the court’s record in frequently determining appraisal awards that significantly exceed the merger price, 
for a disinterested transaction with a meaningful market check, there should be little concern.  For an interested 
transaction without a market check, there will be a meaningful risk of an appraisal award above the merger price.  
For the transactions that fall between these two extremes, appraisal risk should approximate the extent to which the 
transaction is interested or disinterested and has or has not included a meaningful market check.

n Accordingly, parties to transactions, when considering merger price and sale process issues, will want to factor 
into that calculus the risk associated with appraisal.  Target company stockholders, when deciding whether or 
not to seek appraisal, will want to consider the nature of the transaction and the reasonableness of the price and 
process—including the range of fairness determined by the target company’s investment bankers in connection 
with their fairness opinion,  the investment bankers’ underlying financial analyses (in particular, the DCF analysis) 
supporting their range of fairness, the nature and extent of the market check in the sale process, the presence 
of any other features lending credibility to the merger price (such as a majority-of-the-minority stockholder vote 
requirement), and the reaction of the market and analysts. 

(A version of this article was originally published by Harvard Law School Forum on Corporate Governance and Financial 
Regulation on September 23, 2014 and will soon be published in Law360).

Why Delaware Appraisal Awards Exceed the Merger Price (continues on next page)

1  We note that, within this limited sample, the three interested transactions 
in which the most extreme premiums over the merger price (86.6%, 
127.8% and 148.8%) were awarded involved a controller who was an 
individual (or small group of people) and who, the court found, had the 
objective of eliminating the only or few remaining minority stockholders.  
The other two interested transactions, in which high but less extreme 
premiums over the merger price (19.5% and 19.8%) were awarded, both 
involved corporate controllers who, the court found, had the objective of 
fully combining the two companies.  This further observation supports our 
general conclusion that there is a direct correlation between, on the one 
hand, the level of skepticism one would expect the court to have given 
the type of transaction involved and, on the other hand, the extent to 
which the court’s appraisal determination exceeds the merger price.

2  In both disinterested cases in which the court’s appraisal determination 
represented a premium above the merger price, there had been a market 
check through a post-signing go-shop period, although with no competing 
bid emerging in either case.  In each case, although the fair value 
determination was above the merger price, the court strongly favored the 
respondent’s analysis over the petitioner’s.  The 8.5% premium over the 
merger price was awarded in Merion v. 3M Cogent, where the merger 
price was US$10.50, the court determined fair value to be US$10.87, 

respondent’s proposed amount was US$10.12, and the petitioner’s 
proposed amount was US$16.26.  (The court’s opinion states that the 
court did not take the sale process and the merger price into account 
because the respondent itself had not taken it into account in its own 
argument to the court on valuation, relying instead solely on its expert’s 
discounted cash flow analysis.  “Respondent asks this Court to rely on 
a merger price that it has not relied on itself and that is not adjusted to 
produce the going concern value of Cogent.  Those deficiencies render 
the merger price largely irrelevant to this case,” Vice Chancellor Parsons 
wrote (emphasis added).)  The 15.6% premium above the merger price 
was awarded in IQ Holdings LLC v. American Commercial Lines, where 
the merger price was US$33, the court’s fair value determination was 
US$38.16, the respondent’s proposed fair value amount was US$25.97, 
and the petitioner’s proposed amount was US$45.01.  The court stated 
that it “used [the respondent’s DCF analysis] as the basic valuation 
framework” for the court’s determination, as the court found that analysis 
to be “generally. . . more credible and internally consistent” than the 
petitioner’s DCF analysis.  The difference between the court’s and the 
respondent’s fair value amounts was attributable primarily to the court’s 
view (which was contrary to both the petitioner’s and the respondent’s 
view) that an assumption that interest rates would rise was improper.
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Why Delaware Appraisal Awards Exceed the Merger Price (continued from previous page)

additional value is otherwise created by Allergan, so that the equity stake becomes worth less than the US$4 billion 
paid for it);

n As agreed between Valeant and Pershing Square, Valeant’s 15% share of any upside economic gain on the equity 
stake in the event the Valeant bid loses to a competing bidder (at least enough to cover Valeant’s expenses in 
having made the bid); 

n Availability of US$400 million of additional funding for the bid, as committed by Pershing Square; and

n Potential for added credibility and momentum for the bid.

Disadvantages.  Our memorandum noted the following potential disadvantages to Valeant from the collaboration:   

n There are significant economic costs to Valeant (particularly, relinquishment of the US$1 billion-plus gain on the 
Allergan equity stake that arose from announcement of the bid—an amount that could have been used instead to 
increase the bid price);

An Allergan Assessment at Mid-Point (continued from page 3)

An Allergan Assessment at Mid-Point (continues on next page)

3   In this case, Huff v. CKx, the court found that no financial analysis could 
be reliable because the company’s projections and the financial experts’ 
selection of comparable companies and transactions that would provide 
the foundation for discounted cash flow or comparables analyses were 
so deficient that they would not lead to reliable results.  The court 
emphasized that the merger price would be reliable because the sale 
process had included a meaningful market check, namely a full, open 
auction with competing bidders.

4   In this case, Gearrald v. Just Care, the minority stockholders dissenting 
from the merger were (i) the target company’s founder and former CEO 
(who, as a director of the company, had voted for the merger) and (ii) the 
former CFO.  They themselves had prepared the company projections 
that had provided the basis for the acquiror’s determination of the 
merger price and the petitioner’s financial analysis in the appraisal case.  
The court’s determination that the merger price was higher than going 
concern value was based primarily on their testimony that they had not 
prepared the projections in the ordinary course of business or with a view 
to reflecting their realistic opinion about future cash flows, but, rather, that 
they had artificially inflated the projections in order to attract the highest 
possible price from the buyer.

5  The Ibbotson table assigns a “small company risk premium” based on 
a company’s market capitalization.  The “premium” is an addition to 
the discount rate (i.e., a discount to the overall value), reflecting the 
increased overall risk for a company associated with small size. The 
premium amounts are assigned based on which of ten “deciles” the 
company falls within.  The smallest market cap companies fall within the 
10th decile and the largest fall within the 1st decile. Thus, companies in 
the 10th decile are assigned the highest risk premium (thus, the largest 
amount will be added to the discount rate, reducing the value that would 
otherwise be determined for the company).

6  A “company-specific risk premium” is another premium that can be 
added to the discount rate.  It reflects increased risk that relates to 
unique circumstances of the specific company being valued (and that 
is not otherwise reflected in the discount rate, as adjusted by other risk 
premiums).  Its use in appraisal cases has been infrequent.

7  As to the small company risk premium, the court preferred the rate that 
reflected that the company’s market cap was close to the line between 
the 9th and 10th deciles, rather than the rate that placed the company 
within the 10th decile (even though there was evidence that the company 
actually fell within the 10th decile).  With respect to the three risks 
“unique” to the company that the Respondent’s expert had identified 
as justifying a company-specific risk premium, the court viewed two 
of the risks (the company’s supplier contracts being subject to at-will 
termination, and intense competition from certain other companies) as 
being industry-wide risks that were not specific to the company, and 
viewed the third risk (that the company’s projections were too optimistic) 
as not having been supported by any evidence submitted and, in any 
event, not giving rise to a company-specific risk premium. 

8   For example, in In re Appraisal of The Orchard Enterprises, Inc., then 
Chancellor (now Supreme Court Justice) Strine rejected the notion that 
the go-shop provision of the merger agreement gave validity to using 
the merger price as evidence of fair value, stating that an appraisal 
proceeding, unlike a fiduciary duty case, must be focused simply on the 
going concern value of the company, without regard to the sale process 
(and the price produced by that process).  He wrote: “[Respondent] 
makes some rhetorical hay out of its search for other buyers.  But this 
is an appraisal action, not a fiduciary duty case, and although I have 
little reason to doubt [respondent’s] assertion that no buyer was willing 
to pay. . . [more than the deal price], an appraisal must be focused on 
[respondent’s] going concern value.” n
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An Allergan Assessment at Mid-Point (continued from previous page)

n There are inherent conflicts of interest as between Valeant and Pershing Square—the most prominent being that 
Valeant’s objective is to acquire the company—while Pershing Square’s objective is to maximize its profits, which 
would best be achieved if a competing bidder with a superior offer emerges;

n Depending on the specific circumstances, Valeant, acting on its own (with an investment banker), could potentially 
achieve most or all of what it could achieve by acting with Pershing Square (and without the significant cost); 

n If the Valeant bid succeeds, Pershing Square’s large position in the post-merger company, without a standstill 
agreement, could be a destabilizing force for the company;

n The collaboration model itself (particularly if widely followed) could prompt regulatory changes that could limit its 
future use; and

n The model could direct focus away from the Valeant bid to the strategy underlying it (and away from Valeant’s and 
its senior executives’ record, reputation, and business model, to Ackman’s personality and activist campaigns).  

Possible alternative approach.  We have also noted that an alternative collaboration approach, which would maximize 
a bidder’s leverage with respect to the arrangements, would be for a bidder to acquire the pre-announcement equity 
stake for its own account and then, sometime after announcement of the acquisition proposal—when the bidder would 
have more information (about the Hart-Scott-Rodino timing, the target’s reaction, the emergence of other bidders, 
and so forth)—to determine whether to collaborate with one or more activists for support.  Armed with the gain on the 
pre-announcement equity stake that arises from announcement of the bid, if the bidder then believed that collaboration 
with an activist would be to its advantage, the bidder would be in a position to make appealing offers to activists that 
might well not need to be as much as the 85% share of the gain on the Allergan equity stake in effect paid by Valeant to 
Pershing Square, or, indeed, the bidder could use the gain to increase its deal price.

Comments and conclusions about events so far. 

n Events have unfolded rather conventionally.  Most notably, despite the novel activist-bidder collaboration, 
and Ackman’s highly publicized role, the deal appears to have unfolded mostly in a conventional way.  Ackman’s 
involvement provided a quick acquisition of the pre-announcement equity stake (through an aggressive options 
strategy in over-the-counter markets), but Valeant likely could have accomplished the same result with funding 
and expertise through more conventional investment banking sources (and at a far lower cost than the more 
than US$1 billion gain relinquished to Pershing Square).  In any event, the acquisition of the stake and Ackman’s 
involvement have not resulted in a quick “informal” shareholder meeting (which would have been novel) instead 
of a conventional proxy contest, nor led to a sense of inevitability strong enough to deter an aggressive defense 
by Allergan.  With Allergan’s persistent defense and no competing bidders having emerged, some commentators 
have focused on the advantage to Valeant from Pershing Square’s having funded and taken the downside risk on 
the US$4 billion equity stake acquisition.  However, nothing indicates that Valeant’s bid for Allergan will escape the 
general principles that compelling bids win; that a bid will not be successful if shareholders believe that the stand-
alone alternative will create more value for shareholders; and that these types of situations almost always result in 
additional value for stockholders, whether the target remains independent or not—meaning that the downside risk 
on the equity stake is small. 

An Allergan Assessment at Mid-Point (continues on next page)
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n The key Hart-Scott-Rodino timing advantage has not proved to be a benefit to Valeant.  Although Hart-Scott-
Rodino clearance is required for the exercise of options into voting stock, the Pershing Square-Valeant entity 
(which is managed by Pershing Square) that acquired the pre-announcement equity stake in Allergan was able to 
obtain Hart-Scott-Rodino clearance quickly—making the stake available very soon after the offer was announced.  
By contrast, had Valeant acquired the options for its own account, their exercise would have been delayed by the 
longer Hart-Scott-Rodino clearance process that applies to a competitor.  As Valeant and Pershing Square did not 
seek to commence a proxy contest until months after the initial offer was made, however, the Hart-Scott-Rodino 
timing advantage appears to have been of limited use to Valeant (and, as noted below with regard to “overpaying” 
Ackman, came with a significant economic cost).

n The pre-announcement equity stake acquistion by Pershing Square has created needless distraction.  
Valeant’s allowing Pershing Square to acquire an equity stake in Allergan while aware of Valeant’s plan to make a 
bid for Allergan has resulted in litigation alleging insider trading violations under Rule 14e-3, an SEC investigation, 
and negative publicity for Valeant/Pershing Square—creating a distraction that has made it more difficult and costly 
for Valeant to achieve its objective of acquiring Allergan.

n So far, the model has not been followed.  So far, no other activist-bidder collaboration for a hostile takeover bid 
has been reported.  While eventual success by Valeant in acquiring Allergan may change this result, it will be likely 
to do so only if the success is deemed to be significantly attributable to Ackman’s involvement—a conclusion for 
which there is not strong evidence to date—and the cost is determined to have not exceeded the benefits.

n  So far, the model has not led to regulatory changes that would limit its future use.  As discussed in our May 
2014 memorandum, the Valeant-Ackman model underscored a number of regulatory concerns that have been 
under consideration for some time, with corporations generally having favored the changes and activist investors 
generally having advocated against them.  These changes include reducing the Schedule 13D filing window period 
and expanding insider trading prohibitions to clearly cover an arrangement such as that entered into between 
Allergan and Pershing Square.  A possible legislative change would be an amendment to Hart-Scott-Rodino 
requiring options and other derivatives to be considered in the calculation of an interest in voting stock when the 
derivatives are purchased as part of an effort to obtain control.  So far, the model does not appear to have added 
significant impetus to efforts in favor of these changes.

n  No competing bidder has emerged.  As no competing bidder has emerged, the fundamental conflict between 
bidder and activist collaborators—that the bidder’s objective is to acquire the target company and the activist’s 
objective is to maximize its profits, with the latter objective being best advanced if a competing bidder emerges 
who offers (or causes the initial bidder to offer) a higher price —has not been highlighted.  The inherent tension 
involved was exposed, however, when, soon after the initial bid and a quick price increase thereafter, the Valeant 
CEO announced that Valeant would be disciplined in the process and would not continue to increase the bid price 
and “overpay” for Allergan—but just two days later announced another price increase, reportedly at Ackman’s 
insistence.  Notably, if Pershing Square’s nominees are elected to the Allergan board in the upcoming proxy 
contest, those directors will have fiduciary duties to all of the Allergan stockholders, including an obligation to obtain 
the best price for Allergan reasonably achievable at that time (which may be from a bidder other than Valeant).

An Allergan Assessment at Mid-Point (continued from previous page)

An Allergan Assessment at Mid-Point (continues on next page)
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n Whatever the outcome, Valeant appears to have “overpaid” Ackman.  As discussed in our May 2014 
memorandum, if Valeant had itself purchased the pre-announcement equity stake in Allergan, the more than 
billion dollar gain on announcement would have been for Valeant’s account.  By permitting Pershing Square to 
take almost all of the economic benefit of the pre-announcement purchases—equal to at least 2-3% of the total 
deal value (assuming Valeant had bought the same 9.7% stake)—Valeant has relinquished the opportunity to 
use the billion dollar-plus gain to advantage its bid by increasing the price.  (The advantage represents up to at 
least US$5 per Allergan share that could have been offered without additional cost to Valeant—an amount that 
exceeds the amount by which it has been reported that Allergan shareholders have said that Valeant’s current 
bid undervalues the company.)  Valeant’s “overpayment” was apparently confirmed when Ackman announced, 
within weeks of the initial offer, that, to advantage Valeant’s bid, he would give up US$600 million of merger 
consideration and take no cash merger consideration, in order to make more available to the other Allergan 
shareholders, if Valeant’s bid succeeds. 

n Questions about the Valeant-Ackman strategy.  Why did Valeant not conduct a proxy contest at Allergan’s 
2014 annual meeting instead of focusing on a later special stockholder meeting?  Why has Valeant been slow 
to increase its offer price?  It has been reported that Valeant chose not to seek to replace directors at Allergan’s 
2014 annual meeting held in May because Valeant wanted to be able to continue to raise its bid price over time.  
Shortly after announcement of the increased bid at a value of US$177 per share, it was reported that Allergan 
shareholders would support the deal at US$180 per share.  Why has Valeant waited so long to increase the bid, 
giving Allergan time to build its defense?

n The Ackman-effect.  Has the fact that Ackman is the particular activist who is involved in this bidder-activist 
collaboration had any effect?  Some commentators have pointed to Ackman’s reputation as a smart and 
aggressive investor as leading to possible advantages—for example, that Allergan shareholders might be more 
likely to support the bid; that Allergan shareholders might view his proposed post-merger involvement in the 
company as a plus for value; that he might be instrumental in the public relations battles to obtain shareholder 
support and to force the Allergan board to negotiate; and that other activists and bidders might be less likely to 
decide to compete with him.  While any of these may be true, there is no evidence so far that any of them has 
been true to any significant extent.  Some have proposed that Ackman’s personal reputation for a generally 
antagonistic approach may have contributed to the recalcitrance of the Allergan board in reacting to the Valeant-
Ackman proposal.

Conclusion.  The bid for Allergan has so far unfolded rather conventionally, despite the novel bidder-activist 
collaboration, and has not unsettled classic principles—generally, compelling bids will ultimately win; and target 
companies can successfully defend against non-compelling bids.  The only unconventional development has been the 
insider trading litigation and associated negative publicity.  Whether the bidder-activist model can create a net benefit 
to a bidder in any given case, and the nature and extent of the benefit, will depend on the facts and circumstances 
relating to the specific bidder, activist, target, bidder-activist arrangements, and underlying proposed transaction.  n

An Allergan Assessment at Mid-Point (continued from previous page)
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n Price negotiations.  The increases in the deal price achieved through the special committee’s negotiations with the 
controller (from an initial offer of US$1.10 per share to a final offer of US$1.35) were a significant factor in the Vice 
Chancellor’s evaluation of the special committee’s effectiveness.  

n Majority-of-the-minority vote condition.  The Vice Chancellor found that the majority-of-the-minority vote 
condition (which is one of the six factors required under MFW for business judgment rule review) had been in place, 
as required, from the outset of the process—as “from the first meeting” the board had resolved that any deal would 
be subject to the vote condition.  

n Appraisal remedy.  The Vice Chancellor noted that the appraisal remedy is the appropriate one for stockholders 
who simply object to a deal price.  If SynQor is upheld, appraisal actions may become even more prevalent, as 
fiduciary duty cases in controller transactions  may more often be dismissed but appraisal cases in controller 
transactions may continue to yield appraisal awards significantly above the merger price (with well above market 
statutory interest provided on the award as well).  Of course, appraisal cases have the disadvantages of taking a 
long time (during which the investment is tied up), being expensive to bring (with the costs typically shared among 
the dissenters), and entailing uncertainty as to the appraisal result (which, while highly unlikely as a practical matter, 
can be below the merger price). n

The SynQor Decision (continued from page 9)

fairness—that a court’s conclusion is contextual.”  (The Vice Chancellor also distinguished Trados on the basis that 
it involved a third-party merger, whereas in Nine Systems the stockholders remained after the recapitalization.)  
Unlike Trados, in Nine Systems, the Vice Chancellor reviewed the fiduciaries’ conduct, found the process to have 
been “grossly inadequate,” and noted that the fair price inquiry presented at trial itself was severely hampered by 
the unfairness of the process.   

n No monetary damages awarded.  The Vice Chancellor ruled that three directors engaged in self-dealing and 
breached their duty of loyalty and that the other defendants (except for one) were liable for aiding and abetting. 
While acknowledging that the scope of recovery for a breach of the duty of loyalty is not to be determined narrowly, 
the court concluded that it would be inappropriate to award disgorgement, recessionary or other monetary 
damages because of the speculative nature of the offered proof.  The court also seemed affected by the fact that 
a fair price had been offered—again, zero—in the recapitalization, and the fact that it was a new CEO (and not the 
company’s legacy business) that created the significant value for the company after the recapitalization.  However, 
the court did indicate that a shifting of certain of the plaintiffs’ attorneys’ fees and costs would be appropriate. n

In re Nine Systems (continued from page 5)
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