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Cases of Import 
In the first quarter, the Delaware Chancery Court issued three opinions that 
garnered a good deal of press and suggest that the Court is continuing to increase 
its scrutiny of potential conflicts of interest in M&A transactions.  In these decisions, 
the Court focused on the actions, and the possible underlying motivations, of CEOs 
and investment bankers.  These cases should heighten deal maker sensitivities to 
potential conflicts of interest and the appropriate manner for addressing them.

El Paso Corporation
In a February 29, 2012 opinion, Chancellor Strine concluded that there was a 
reasonable likelihood that the proposed sale of El Paso Corporation to Kinder 
Morgan for a 37% premium to shareholders was “tainted by breaches of fiduciary 
duty” stemming from alleged conflicts of interest.  In particular, the Court concluded 
that El Paso’s CEO desired to make a bid with other El Paso mangers to buy El 
Paso’s exploration and production business after the transaction with Kinder closed.  
The Court suggested that the CEO, who undertook sole responsibility for negotiating 
the sale, had an incentive to keep the sale price low, so that he and the other 
managers could, in turn, pay a lower price for the E&P business.  The Court put 
particular emphasis on contemporaneous emails suggesting that the CEO and other 
managers were discussing the opportunity to purchase the exploration assets at the 
same time that the CEO was negotiating the merger terms with Kinder.  

The Court also pointed out several potential deficiencies in the sale process, 
including a failure to shop the company separately to any other bidder after Kinder 
Morgan began pursuing a deal, and further criticized El Paso’s financial advisors for 
apparent conflicts of interest.  Notably, while the Court found that the shareholder 
plaintiffs were reasonably likely to prevail on their claims, it “reluctantly” decided 
not to enjoin the merger, despite, according to the Court, the “disturbing nature of 
some of the behavior leading to its terms.”  The Court found that an injunction would 
deprive shareholders of their ability to obtain a premium from the deal, even if the 
amount was less than it might have been absent the alleged deficiencies, and ruled 
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Proxy Access – SEC No-Action Letters
In the first quarter of 2012, at least 22 companies received “proxy access” proposals 
from shareholders proposing bylaw amendments that would require companies to 
include shareholder board nominations in company proxy materials, provided certain 
eligibility and procedural requirements were satisfied.  Approximately half of these 
companies have filed no-action requests with the SEC to allow the companies to 
exclude the proposals from their proxy statements.  In response, on March 7, 2012, 
the SEC Staff issued a series of no-action letters addressing shareholder proxy access 
issues, granting relief in some cases and denying relief in others.  

n No-action relief was granted in those cases where the proposal contained 
something “separate and distinct” from shareholder nominations, on the grounds 
that under Rule 14a-8(c) shareholders may not submit more than one proposal.  

n The SEC also granted relief where the proposals failed to specify eligibility 
requirements, on the basis that they were “vague and indefinite” under  
Rule 14a-8(i)(3).

n The SEC denied no-action relief to companies arguing that a proposal was vague 
and indefinite under Rule 14a-8(i)(3) because it referred to a website that was not 
yet active (on the basis that the proponent had provided the company with the 
content that would be posted on the website).

n The SEC also denied no-action relief to a company asserting that a proposal had 
already been substantially implemented under Rule 14a-8(i)(10) in circumstances 
where the company had already adopted a proxy access bylaw but it had a higher 
ownership threshold than the shareholder’s proposal.

Although the current proxy season is nearly over, we can expect that proxy access 
will continue to be a key issue in 2013, and that future shareholder proposals will 
be tailored to address the defects identified by the SEC in its recent letters.  Public 
companies without a plan for addressing shareholder proxy access proposals should 
consider how they intend to approach this new era of company-shareholder relations.

NYSE Limits Broker Votes on Governance Proposals
On January 25, 2012, the New York Stock Exchange announced that brokers 
may no longer vote on corporate governance proposals supported by company 
management without instructions from their clients. This is a significant departure 
from the historical practice of brokers using their discretion to cast votes on behalf 
of “street name” shareholders who fail to provide voting instructions with respect to 
what were previously viewed as “routine” matters. The NYSE’s new position will affect 
the voting dynamic on such matters as proposals to de-stagger a board, eliminating 
supermajority voting requirements, providing for the use of shareholder consents and 
rights to call a special meeting, among others.
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International Developments
France: Proposed changes to rules relating to tender offer 
conditions 
Proposed changes to the General Regulations of the French Autorité des Marchés 
Financiers would materially change the rules relating to conditions to tender offers.  
Currently, such offers may generally only be made subject to conditions which 
relate to the level of acceptances received, to certain specific regulatory or antitrust 
approvals being granted, and (if required) to shareholder approval being obtained. 
Other conditions, such as MAC or financing conditions, are not permitted. The 
changes, which are proposed to be introduced following a public consultation that 
ended January 31, 2012, would in effect make any voluntary tender offer conditional 
on the bidder holding at least 50% of the relevant company’s shares or voting rights 
on an undiluted basis upon closing of the tender offer. Currently, no such condition is 
required.

More substantively, the proposed changes would also allow bidders to make their 
offers subject to antitrust conditions in a wider range of circumstances. Currently, a 
bidder may only make a tender offer subject to receiving antitrust clearance from the 
European Commission, from the antitrust authorities in the relevant member state(s) 
of the European Economic Area, or from the federal antitrust authorities in the U.S. It 
is proposed that bidders should be able to make their offers subject to other antitrust 
conditions, where the assets of the bidder or the target in the relevant jurisdiction(s) 
are “material.” 

Germany: Changes to insolvency rules
In March, major changes to German insolvency law intended to increase the chance 
of implementing a successful restructuring came into force.  Specifically, it is now 
possible to implement debt-equity swaps in insolvency plan proceedings (which are 
similar to Chapter 11 proceedings) without shareholder consent.  
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SEC to Review Beneficial Ownership Reporting Rules 
The SEC has announced that it is undertaking a broad review of its beneficial 
ownership rules to determine whether they should be updated in light of modern 
investment strategies and innovative financial products.  Among other things, it 
will consider whether the 10-day initial filing deadline under Section 13D should be 
shortened, and whether beneficial ownership reporting should be expanded to include 
various types of derivative instruments.  This is a long-term project for 2012, and the 
first step will likely be a concept release.  
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A procedure similar to the Chapter 11 “debtor in possession” process has also 
been introduced. This allows management to initiate pre-insolvency restructuring 
proceedings (Schutzschirmverfahren).  Doing so results in the imposition of a three 
month moratorium on enforcement while an insolvency plan is prepared under the 
supervision of a trustee, which plan may only be challenged by creditors in limited 
circumstances.  

Finally, a preliminary creditors’ committee procedure has been introduced. This allows 
creditors (acting unanimously) to propose an administrator, which proposal may only 
be rejected in limited circumstances.  This strengthens the influence of creditors on 
insolvency proceedings generally. 

United Kingdom: Changes to the City Code on Takeovers  
and Mergers
Recent changes to the UK City Code may make hostile takeovers significantly more 
difficult to implement and pose particular challenges for private equity bidders.  Among 
other things, they provide greater protection for target companies against “virtual bids” 
(i.e. statements by a potential bidder that it may make an offer to put pressure on the 
target board) by requiring target companies to identify any potential bidder with whom 
it is in talks or from whom it has received an approach in any announcement which 
starts an offer period.  Any such potential bidder must, within four weeks of the relevant 
announcement, either announce a formal offer, announce that it does not intend to 
do so (in which case, as previously, it will not be permitted to do so for six months) or 
make an application with the target company to the Panel to extend the deadline.  This 
may encourage some target companies to announce the identity of potential bidders 
in order to make them subject to the four-week “put up or shut up” requirement. It may 
also force some bidders to bring forward preparatory work on financing arrangements, 
due diligence, etc.  At the same time, potential bidders will not be able to secure cost 
cover in respect of such work in the form of a break fee, as the new rules also include 
a general prohibition on “offer related arrangements.” The latter include break fees, 
exclusivity undertakings, matching rights and implementation agreements. 

The new rules also impose additional disclosure requirements. Specifically, additional 
information must now be disclosed in relation to the potential bidder’s financing 
arrangements, and all financing documents must be put on display once the offer 
is announced.  The bidder and the target are also now required to disclose their 
aggregate estimated fees and expenses in relation to the bid (including bidder financing 
fees), and the estimated fees and expenses of each of their advisers broken down 
by category (e.g. financing, legal, etc.).  A  bidder is also now required to disclose its 
intentions with regard to the continued employment of the employees and management 
of the target, and to the locations of its places of business and of its fixed assets, or to 
make an appropriate negative statement.  Such statements are expected to hold true 
for at least one year from the date on which the offer becomes wholly unconditional 
(unless another period is stated).  
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Study Shows Increased Prevalence of  
M&A Litigation But Decreased Prevalence  
of Financial Settlements 

In light of the recent decisions by the Delaware Chancery Court in Del Monte, Southern 
Peru Copper and El Paso, a number of our mergers and acquisitions clients have asked 
about trends in the settlement of shareholder plaintiff lawsuits brought in connection 
with M&A transactions and, in particular, whether it is common for cases to settle 
on terms requiring a cash payment to shareholders.  While our recent experience 
suggested that very few such lawsuits involved settlements requiring cash payments to 
shareholders, Cornerstone Research recently published a study with empirical evidence 
supporting this general view.

The Cornerstone study (available at www.cornerstone.com) identified 789 lawsuits filed 
in connection with acquisitions of U.S. public companies with a value of at least $100 
million announced in 2010 and 696 such lawsuits involving transactions announced 
in 2011.  The study also compared the incidence of shareholder plaintiff litigation for 
transactions with a value of at least $500 million in 2007, 2010 and 2011.  The authors 
concluded that, taking into account the decline in the number of announced M&A 
transactions from 2007 through 2011, the prevalence of shareholder plaintiff lawsuits in 
transactions valued at over $500 million had increased from 53% in 2007 to 95% and 
96% in 2010 and 2011, respectively.  Further, the study showed that approximately 91% 
of all deals with a value of at least $100 million announced in 2010 and 2011 attracted 
at least one shareholder plaintiff suit.

The study addressed numerous factors, including the venues where claims were 
brought, the relationship between the size of a transaction and the number of suits filed, 
the timing of filing, the incidence and terms of voluntary settlements and the value of 
payments made to plaintiffs’ attorneys.

The authors were able to track the resolution of 565 shareholder plaintiff lawsuits 
challenging M&A deals announced in 2010 and 2011 and determined that 27% were 
voluntarily dismissed by the plaintiffs, 4% were dismissed by the court with prejudice 
and 69% settled.  In comparison, the authors noted that a previous study of suits filed 
in the Delaware Chancery Court in 1999 and 2000 found that 59% of those suits were 
dismissed and 28% had settled.

Along with an increased prevalence of settlement, the Cornerstone study also found 
that the incidence of settlements involving cash payments to shareholders had 
decreased in the same period – with only 5% of settlements resulting in such payments 
in 2010 and 2011 compared with 52% in 1999 and 2000.  In comparison, the study 
concluded that the prevalence of disclosure-only settlements increased from 10% 
to 82%.  Some of the settlements also involved modification of certain terms of the 
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that plaintiffs’ relief would be limited to monetary damages so that shareholders could 
decide for themselves whether to approve the transaction.  On March 9, 2012, El Paso 
announced that its shareholders had, in fact, granted such approval.   

Delphi Financial Group
Shortly after El Paso was decided, on March 6, 2012, Vice Chancellor Glasscock found 
a reasonable likelihood that plaintiffs would prevail on their claims that the founder, 
Chairman of the Board, and CEO (as well as the controlling stockholder) of Delphi 
Financial Group improperly sought a premium for his shares compared to public 
shareholders in connection with a proposed acquisition by Tokio Marine Holdings, 
in violation of a company charter provision (which he sought to amend through the 
transaction) as well as his fiduciary duties.  The Court cited deposition testimony that 
the CEO discussed his desire to receive more for his shares than other shareholders 
with high-ranking officers of the company months before he disclosed that desire to the 
board.  The Court also pointed to documents suggesting that the CEO refused to accept 
the same price for his shares as other shareholders, despite the insistence of a Sub-
Committee formed to evaluate the differential merger consideration that he do so, to 
the point that the CEO “was prepared to jettison the deal if he did not get his way.”  The 
Court also found that when public shareholders purchased their shares, they had paid a 
premium to ensure that they would not receive disparate compensation for those shares 
so as to improve their marketability.  The Court concluded that the CEO had not provided 
any alternative explanation for such a prohibition on disparate compensation, finding the 
CEO’s deposition testimony, which suggested that the prohibition existed to “avoid the risk 
that Delphi would be sold at in inadequate price at an inopportune time,” unconvincing.  

acquisition agreement, such as the deal protection provisions.  While the samples for 
these periods are not directly comparable because the earlier sample involved only 
cases filed in Delaware, the trend is nonetheless significant.  

The study also identified 81 settlements for which the amount of plaintiff attorney fee 
awards was reported.  The average fee award was $1.2 million, which the authors 
concluded was influenced by a few large fee awards, noting that only 23% of fee awards 
exceeded $1 million.  In contrast, 43% of the reported fee awards were $500,000 or less.

There are various reasons why parties to an M&A transaction would chose to settle 
even what may be viewed as meritless lawsuits, particularly if no cash payment to 
shareholders is required.  The certainty provided by a disclosure-based settlement 
accompanied by payment of some amount of legal fees to plaintiffs’ counsel will often 
appear more favorable than the cost of litigating a case through a summary judgment 
motion, especially in light of the risk that a suit could survive summary judgment (at 
which time the cost of settlement is likely to increase).  

Cases of Import (continued from cover)
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Despite its criticism of the deal, the Court, citing El Paso, found that the proposed 
transaction, which offered a 76% premium to shareholders, should not be enjoined 
given that the CEO’s motivations were at least partially aligned with other shareholders 
and that money damages could provide a sufficient remedy.  Likewise, despite what the 
Court described as “imperfections of the process” leading up to the proposed merger, 
the Court held that it was “in the best interests of the stockholders that they be given the 
opportunity to decide for themselves” whether the proposed deal was fair and offered 
an adequate price.  On March 13, 2012, Delphi announced that its shareholders had 
approved the deal. 

BankAtlantic Bancorp
In another recent case, the Court of Chancery demonstrated that even where the legal 
issues involved in a challenge to a merger are based on contractual rights rather than 
fiduciary ones, the Court will still take a close look at the transaction, including the 
thinking and motivations of the key players.  On February 27, 2012, Vice Chancellor 
Laster blocked the proposed sale of BankAtlantic Bancorp, Inc.’s only substantial asset, 
BankAtlantic, because the sale would violate successor obligor provisions in indentures 
that prohibited Bancorp from selling “all or substantially all” of its assets unless the 
acquirer expressly assumed Bancorp’s debts and obligations.  

Plaintiffs, creditors of Bancorp, alleged that the structure of the deal improperly allowed 
the buyer to cherry-pick Bancorp’s choice assets.  As in El Paso and Delphi, the Court 
focused heavily on the role and motivations of Bancorp’s CEO, who owned a majority of 
its voting shares.  The Court put special emphasis on the fact that, prior to the time that 
the CEO pursued the proposed sale structure, there was a bidder for the entire company 
that the Court found viable.  Citing contemporaneous letters and board minutes, the 
Court criticized Bancorp’s unwillingness to cooperate in due diligence with the other 
bidder, as well as the CEO’s demands for certain severance and bonus payments as 
part of a deal with that bidder.  

Applying New York law, the Court found that taking into account both qualitative and 
quantitative factors, the proposed transaction would violate the indenture provisions at 
issue in that it would convey 85-90% of Bancorp’s assets and “transform completely the 
nature of Bancorp’s operations.”  The Court rejected Bancorp’s argument that because 
no cash or other assets would come directly from the buyer’s balance sheet, the buyer 
would not be paying anything, and that therefore Bancorp would be conveying zero 
percent of its assets.  Demonstrating that it will still grant injunctive relief in certain 
circumstances, the Court went on to enjoin the transaction, holding that a lender is 
entitled to an injunction when a borrower seeks to engage in a transaction that “will shift 
the risk that the parties contracted to assume,” and finding that irreparable harm would 
result to the plaintiffs absent injunctive relief.   
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