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New Tax Law Enacts Permanent Estate, 
Gift and GST Tax Provisions 

On January 2, 2013, the President signed into law the American Taxpayer Relief Act 
of 2012 (the “Act”).  This Client Alert summarizes major estate, gift and generation-
skipping transfer (“GST”) tax provisions of the Act.  As the law will affect each 
individual differently, we encourage you to contact us to discuss your specific 
situation in detail and suggest you not take any planning actions without seeking the 
advice of a tax professional. 
 
Major Provisions 
 

 Rates Set at 40%; Lifetime and At-Death Exemption Set at $5 Million Per 
Taxpayer (Indexed for Inflation).  The estate, gift and GST tax rates have 
been set at 40%.  The lifetime and at-death exemption amounts both are $5 
million per taxpayer, indexed for inflation.  In 2013, the exemption amount is 
$5.25 million.  In future years, the exemption amount will be increased 
periodically. 
 

 Portability of Exemptions between Spouses.  A surviving spouse can use 
a deceased spouse’s unused Federal estate and gift (but not GST) tax 
exemptions if the executor for the deceased spouse makes an election to that 
effect. 
 

 The End of Sunset Provisions.  These changes are permanent; they have 
no expiration date. 

 
 New York State Tax.  New York State’s estate tax regime is not affected by 

these developments.  New York’s estate tax exemption amount will remain 
capped at $1 million, and New York’s estate tax rate will remain 16%.  Any 
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New York estate tax paid continues to be deductible for purposes of the 
Federal estate tax.  There is no New York gift tax.  

 
 Non-taxable Gift Amounts for 2013.  Each year, each individual can make 

annual gifts to an unlimited number of recipients of up to a certain amount, 
indexed for inflation.  In 2013, this amount is $14,000 per donee (or $28,000 
for a married donor whose spouse consents to “split” gifts).  These gifts will 
not reduce, and are in addition to, your lifetime gift tax exemption, but are on 
a “use or lose” basis.  In addition to annual gifts, payments (in any amounts) 
for tuition or medical care for other individuals will not reduce your lifetime gift 
tax exemption, provided that the payments are made directly to the 
educational institution or health care provider. 
 
In 2013, the inflation-adjusted amount that an individual can give annually as 
a non-taxable gift to a spouse who is not a U.S. citizen has been increased to 
$143,000. 

 
 Estate Plans Should be Reviewed.  Many estate plans contain so-called 

“credit shelter” bequests to use the decedent’s full Federal estate tax 
exemption when the balance of the estate is given to, or in trust for, a 
surviving spouse.  If your estate plan contains a “credit shelter” bequest no 
immediate changes are required, but your estate plan should be reviewed 
during the course of 2013 in light of the Act.  Please note that a “credit 
shelter” bequest funded to the full Federal estate tax exemption amount can 
generate more than $400,000 in New York estate taxes on the death of the 
first spouse to die; this tax can be reduced or eliminated by drafting for a 
lower “credit shelter” amount in one’s Will. 
 

Circular 230 Notice 

Pursuant to U.S. Treasury Department Circular 230, we are informing you that this 
memorandum (including any enclosures) is not intended and was not written to be 
used, and cannot be used, by any taxpayer for the purpose of avoiding penalties 
under the Federal tax laws that may be imposed on the taxpayer. 
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This memorandum is not intended to provide legal advice, and no legal or business 
decision should be based on its contents. If you have any questions about the 
contents of this memorandum, please call your regular Fried Frank contact or the 
authors listed below: 

Contacts: 

Brad J. Richter +1.212.859.8630 brad.richter@friedfrank.com  
Ann B. Lesk +1.212.859.8113 ann.lesk@friedfrank.com  
Jane Revellino +1.212.859.8723 jane.revellino@friedfrank.com  
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