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In re Lyondell: District Court Upholds Broad 
Enforceability of a Limitation of Lender Liability 
Clause in a Credit Agreement 

Credit agreements by their terms commonly bar the borrower from seeking punitive, indirect, special or 

consequential damages for a breach of the agreement by lenders and their affiliates.  The clauses, as 

enforced, prevent a borrower from obtaining damages for harm that may be suffered by the borrower’s 

business if the lender wrongfully declines to fund.  The clauses shield lenders from exposure to open-

ended damages claims if the lenders refuse to lend to a borrower, including damages that are the indirect 

result of the failure to lend. 

The enforceability of these provisions, and their broad applicability, was recently upheld by the U.S. 

District Court for the Southern District of New York in the bankruptcy case involving the Lyondell 

Chemical Company (“Lyondell”).1  In Lyondell, the parent of the borrower, Access Industries (“Access”) 

agreed in March 2008 to provide Lyondell with a $750 million revolving credit facility (the “Access 

Revolver”).  Lyondell drew $300 million under the Access Revolver in October of 2008, which was 

promptly repaid.  However, in December of 2008, when Lyondell sought to draw the full $750 million, 

Access refused to fund.2  Faced with a severe liquidity crisis, Lyondell filed for chapter 11 protection 

shortly thereafter.  The Lyondell unsecured creditors committee brought suit against Access for breach of 

contract (among other claims), and the suit was continued by the trustee for the Lyondell litigation trust 

after Lyondell exited chapter 11 in 2010.3 

In upholding the Lyondell limitation on damages clause, the District Court held that under New York Law, 

generally, “[c]ontract provisions limiting remedies are enforceable unless they are unconscionable” or 

unduly oppressive4.  It also held that a limited exception to this principle, the Kalisch-Jarcho doctrine, 

“exists when a party ‘in contravention of acceptable notions of morality’ engages in conduct that smacks 

                                                      

1  Weisfelner v. Blavatnik (In re Lyondell Chemical Company), No. 17 cv4375(DLC), 2018 BL 24643 (S.D.N.Y. 

Jan. 24, 2018) (hereinafter, “Lyondell”). 

2  Access asserted that Lyondell had suffered a material adverse change which excused it from funding; the 

Bankruptcy Court rejected this defense, noting that there was no requirement in the credit agreement that the 

borrower be solvent in order to borrow.  Weisfelner v. Blavatnik (In re Lyondell Chemical Co.), 567 B.R. 55, 149-

50, 2017 Bankr. LEXIS 1097 at *234-37 (B.Ct.S.D.N.Y. 2017) 

3  In the interests of brevity, we have omitted much of the procedural history and factual descriptions found in the 

Bankruptcy Court and District Court opinions.  In particular, the Bankruptcy Court opinion, Id. at 55. explains the 

factual background in detail. 

4  Lyondell, 2018 BL 24643 at *7 (citing Biotronik A.G. v. Conor Medsystems Ireland, Ltc., 22 N.Y.3d 799 (2014)). 
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of intentional wrongdoing.”5  The court declined to find that inequality of bargaining power, in and of itself, 

would negate the limitation of liability provision.  Although Access controlled Lyondell and was found to 

have breached the Access Revolver by not funding, the District Court held that none of the above listed 

principles that would invalidate the limitation on liability clause were present.  While upholding the 

limitation on damages clause, the District Court did award restitution damages to the trustee in the full 

amount of the commitment fee paid by Lyondell for the credit agreement.   

Lyondell highlights that under New York law, borrowers in breach of contract actions against lenders face 

a high bar in obtaining relief from limitation on liability clauses.  Refusal to fund, claims of economic 

benefit to the lender or disparity of bargaining power will generally be insufficient to invalidate these 

clauses.  Instead, the facts and circumstances must demonstrate affirmatively and unequivocally that the 

clause is unconscionable, or the lender has engaged in intentional wrongdoing  

* * * 
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5  Lyondell, 2018 BL 24643 at *7 (citing Kalisch-Jarcho, Inc. v. City of New York, 58 N.Y. 2d. 377 (1983)). 
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This memorandum is not intended to provide legal advice, and no legal or business decision should be 

based on its contents. If you have any questions about the contents of this memorandum, please call your 

regular Fried Frank contact or an attorney listed below: 

Contacts: 

Finance 

Emil Buchman +1.212.859.8298 emil.buchman@friedfrank.com  

Julian S.H. Chung +1.212.859.8957 julian.chung@friedfrank.com  

Stewart A. Kagan +1.212.859.8550 stewart.kagan@friedfrank.com  

Brian D. Murphy +1.212.859.8929 brian.murphy@friedfrank.com  

J. Christian Nahr +1.212.859.8264 j.christian.nahr@friedfrank.com  

F. William Reindel +1.212.859.8189 f.william.reindel@friedfrank.com  

Caroline Sandberg +1.212.859.8071 caroline.sandberg@friedfrank.com  

Adam D. Summers +1.212.859.8992 adam.summers@friedfrank.com  

Jan Sysel +1.212.859.8713 jan.sysel@friedfrank.com  

Capital Markets 

Daniel J. Bursky +1.212.859.8428 daniel.bursky@friedfrank.com  

Mark S. Hayek +1.212.859.8890 mark.hayek@friedfrank.com  

Meredith L. Mackey +1.212.859.8974 meredith.mackey@friedfrank.com  

Litigation 

Israel David +1.212.859.8218 israel.david@friedfrank.com  

James D. Wareham +1.202.639.7040 james.wareham@friedfrank.com  
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