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Department of Justice Announces Foreign 
Corrupt Practices Act Initiative 

Yesterday (April 5, 2016), the Department of Justice (“DOJ”) announced three initiatives relating to the 

Foreign Corrupt Practices Act (the “FCPA”) in a memorandum from Andrew Weissmann, the Chief of the 

DOJ’s Fraud Unit.  The title of the memorandum was “The Fraud Section’s Foreign Corrupt Practices Act 

Enforcement Plan and Guidance.”  

This alert briefly describes these initiatives and focuses on the DOJ’s new “pilot program” to encourage 

companies to self-report FCPA violations.  Taken together, these initiatives have the potential to 

significantly increase the level of FCPA enforcement activity by the DOJ. 

Overview of Initiatives 

First, the DOJ announced that it is “intensifying its investigative and prosecutorial efforts by substantially 

increasing its FCPA law enforcement resources.”  To that end, the Fraud Section (the unit that 

investigates and prosecutes criminal violations of the FCPA) is “increasing its FCPA unit by more than 

50% by adding 10 more prosecutors to its ranks.”  The Federal Bureau of Investigation is also 

establishing “three new squads of special agents devoted to FCPA investigations and prosecutions.”  

These additions will allow the DOJ to conduct more investigations (and broader investigations) than ever 

before. 

Second, the DOJ stated that it is “strengthening its coordination with foreign counterparts in the effort to 

hold corrupt individuals and companies accountable.”  The DOJ pointed to a number of recent 

prosecutions where it successfully collaborated with foreign law enforcement agencies, including the near 

record-breaking resolution with VimpelCom in February 2016.  International cooperation among law 

enforcement agencies has become the norm in FCPA matters and it appears that this trend is only going 

to intensify. 

Third, and most significantly, the DOJ introduced a one-year FCPA enforcement “pilot program.”  The 

“principal goal of this program is to promote greater accountability for individuals and companies that 

engage in corporate crime by motivating companies to voluntarily self-disclose FCPA-related misconduct, 

fully cooperate with the Fraud Section, and, where appropriate, remediate flaws in their internal control 

and compliance programs.”  Identifying responsible individuals is a significant part of the “pilot program,” 
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which comes less than seven months after Deputy Attorney General Yates issued a well-publicized 

memorandum to all federal prosecutors about holding individuals responsible for corporate wrongdoing.1  

The “Pilot Program” 

Under the “pilot program,” companies can receive extra cooperation credit in FCPA matters – above and 

beyond any credit provided under the Principles of Federal Prosecution of Business Organizations 

(“USAM Principles”) or the United States Sentencing Guidelines (“Sentencing Guidelines”) – in exchange 

for voluntarily self-disclosing FCPA violations, fully cooperating with investigators, and remediating any 

issues that lead to the violation.   

Voluntary Self-Disclosure 

As an initial matter, the DOJ will not view any required disclosures – whether by law, agreement, or 

contract – as “voluntary.”   

For a disclosure to be “voluntary” under the “pilot program,” companies are required to satisfy the 

following criteria: 

 The voluntary disclosure qualifies under Section 8C2.5(g)(1) as occurring “prior to an imminent 

threat of disclosure or government investigation”; 

 The company discloses the conduct to the DOJ “within a reasonably prompt time after becoming 

aware of the offense,” with the burden being on the company to demonstrate timeliness; and 

 The company discloses all relevant facts known to it, including all relevant facts about the 

individuals involved in any FCPA violation. 

Full Cooperation 

In order to receive cooperation credit under the USAM Principles “compan[ies] must identify all individuals 

involved in or responsible for the misconduct at issue, regardless of their position, status or seniority, and 

provide to the [DOJ] all facts relating to that misconduct.”   

Under the “pilot program,” companies are also required to satisfy the following criteria: 

 As set forth in the DAG Memo on Individual Accountability [the Yates Memo], disclosure on a 

timely basis of all facts relevant to the wrongdoing at issue, including all facts related to 

involvement in the criminal activity by the corporation’s officers, employees, or agents; 

 Proactive cooperation, rather than reactive; that is, the company must disclose facts that are 

relevant to the investigation, even when not specifically asked to do so, and must identify 

opportunities for the government to obtain relevant evidence not in the company’s possession 

and not otherwise known to the government; 

 Preservation, collection, and disclosure of relevant documents and information relating to their 

provenance; 

                                                      

1  See Fried Frank Client Memorandum:  Deputy Attorney General Describes New Initiative to Hold Individuals 

Responsible for Corporate Misconduct, September 10, 2015. 

http://www.friedfrank.com/siteFiles/Publications/FINAL%20V3%20-%209-10-2015-%20Deputy%20Attorney%20General%20Describes%20New%20Initiative.pdf
http://www.friedfrank.com/siteFiles/Publications/FINAL%20V3%20-%209-10-2015-%20Deputy%20Attorney%20General%20Describes%20New%20Initiative.pdf
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 Provision of timely updates on a company’s internal investigation, including but not limited to 

rolling disclosures of information; 

 Where requested, de-confliction of an internal investigation with the government investigation; 

 Provision of all facts relevant to potential criminal conduct by all third-party companies (including 

their officers or employees) and third-party individuals; 

 Upon request, making available for DOJ interviews those company officers and employees who 

possess relevant information; this includes, where appropriate and possible, officers and 

employees located overseas as well as former officers and employees (subject to the individuals’ 

Fifth Amendment rights); 

 Disclosure of all relevant facts uncovered during a company’s independent investigation, 

including attribution of facts to specific sources where such attribution does not violate the 

attorney-client privilege, rather than a general narrative of facts; 

 Disclosure of overseas documents, the location in which such documents were found, and who 

found the documents (except where such disclosure is impossible due to foreign law, including 

but not limited to foreign data privacy laws); 

 Unless legally prohibited, facilitation of the third-party production of documents and witnesses 

from foreign jurisdictions; and 

 Where requested and appropriate, provision of translations of relevant documents in foreign 

languages. 

While these requirements set a high bar, the DOJ recognizes that “cooperation comes in many forms” 

and promises to “assess the scope, quantity, quality, and timing of cooperation based on the 

circumstances of each case when assessing how to evaluate a company’s cooperation under this pilot.”  

For example, the DOJ will not typically expect a small company with modest resources to conduct the 

same investigation at the same pace as a much larger company with substantial resources.   

However, the DOJ’s guidance in this regard is not entirely clear.  While the DOJ states that “evidence of 

criminality in one country, without more, would not lead to an expectation that an investigation would need 

to extend to other countries,” it also states that “evidence that the corporate team engaged in criminal 

misconduct in overseeing one country also oversaw other countries would normally trigger the need for a 

broader investigation.”  

Remediation 

The DOJ is continuing to develop “benchmarks for assessing compliance programs and for thoroughly 

evaluating an organization’s remediation efforts.”  But the DOJ has provided the following guidelines for 

remediation under the “pilot program”: 

 Implementation of an effective compliance and ethics program, the criteria for which will be 

periodically updated and which may vary based on the size and resources of the organizations, 

but will include: 
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▪ Whether the company has established a culture of compliance, including an awareness 

among employees that any criminal conduct, including the conduct underlying the 

investigation, will not be tolerated; 

▪ Whether the company dedicates sufficient resources to the compliance function; 

▪ The quality and experience of the compliance personnel such that they can understand and 

identify the transactions identified as posing a potential risk; 

▪ The independence of the compliance function; 

▪ Whether the company’s compliance program has performed an effective risk assessment and 

tailored the compliance program based on that assessment; 

▪ How a company’s compliance personnel are compensated and promoted compared to other 

employees; 

▪ The auditing of the compliance program to assure its effectiveness; and 

▪ The reporting structure of compliance personnel within the company. 

 Appropriate discipline of employees, including those identified by the corporation as responsible 

for the misconduct, and a system that provides for the possibility of disciplining others with 

oversight of the responsible individuals, and considers how compensation is affected by both 

disciplinary infractions and failure to supervise adequately; and 

 Any additional steps that demonstrate recognition of the seriousness of the corporation’s 

misconduct, acceptance of responsibility for it, and the implementation of measures to reduce the 

risk of repetition of such misconduct, including measures to identify future risks. 

Determining the Amount of Cooperation Credit 

The “pilot program” provides companies with significant incentives to fully comply with the requirements 

specified above.  For example, any fines may be reduced by up to 50% off the bottom end of the 

Sentencing Guidelines fine range and the DOJ will generally not require the appointment of a corporate 

monitor.  Most importantly, the DOJ “will consider a declination of prosecution.”   

The “pilot program” also provides partial cooperation credit for companies that do not voluntarily self-

disclose FCPA violations, but subsequently provide full cooperation and remediation.  Partial cooperation 

credit can reduce any fines by up to 25% off the bottom end of the Sentencing Guidelines fine range.  

In order to receive any cooperation credit under the “pilot program” companies would need to disgorge all 

profits attributable to the FCPA violation. 
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Conclusion 

While the DOJ’s new “pilot program” provides companies with an additional incentive to self-report FCPA 

violations, it may ultimately prove difficult for many companies to fully comply with the program’s stringent 

requirements.  It may be difficult to determine absent more robust disclosures by the DOJ whether the 

“pilot program” actually encourages companies (that otherwise would not have self-reported) to self-report 

and what benefits, if any, those companies receive.   

At a minimum, the “pilot program” provides FCPA practitioners and companies with specific guidance 

about the DOJ’s expectations for cooperation.  While the “pilot program” only applies to FCPA violations, 

the DOJ will likely look to the same factors when evaluating cooperation in other arenas. 
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