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US District Court Vacates Rule Relating to 

Payments by Resource Extraction Issuers 

Overview 

On July 2, 2013, the United States District Court for the District of Columbia vacated Rule 13q-1 under 

the Securities Exchange Act of 1934, as amended (the “Exchange Act”), which was recently adopted on 

August 22, 2012 by the Securities and Exchange Commission (the “SEC”) pursuant to Section 1504 of 

the Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank”).
1
 Rule 13q-1 would 

have required resource extraction issuers
2
 to publicly file on EDGAR an annual report on new Form SD – 

beginning with fiscal years ending after September 30, 2013 – disclosing information relating to any 

payment made by the issuer, or by a subsidiary or another entity controlled by the issuer, to a foreign 

government or the U.S. federal government for the purpose of the commercial development of oil, natural 

gas or minerals, including details regarding the total amount of payments, the governments that received 

the payments and the projects to which the payments related. Notably, the rule did not provide any 

exemptions from the disclosure requirements, even if foreign law prohibited the required disclosure or 

where the issuer was subject to a confidentiality provision in an existing or future contract.
3
  

Findings of the Court 

The plaintiffs, which included the American Petroleum Institute, the U.S. Chamber of Commerce, the 

Independent Petroleum Association of America and the National Foreign Trade Council and who 

represent the interests of issuers that would be directly affected by these rules, challenged the validity of 

the rules on multiple grounds.
4
 In an opinion critical of the SEC‟s interpretation of this statute added by 

                                                      

1
  The final rule Release No. 34-67717 can be accessed on the SEC”s website at http://www.sec.gov/rules/final/2012/34-

67717.pdf.  
2
  A “resource extraction issuer” refers to an issuer that is required to file an annual report with the SEC and engages in the 

commercial development of oil, natural gas or minerals, regardless of the size of the issuer or the extent of business operations 
constituting commercial development of oil, natural gas or minerals, and each subsidiary or other entity controlled by the issuer. 

3
  For more information about the resource extraction rules, see SEC Adopts Rules Implementing Disclosure Requirements 

Relating to Payments by Resource Extraction Issuers: Practical Steps for Complying with These Requirements, Fried Frank 
Client Memorandum, October 18, 2012, and SEC’s FAQs Provide Guidance on Disclosure Requirements for Resource 
Extraction Issuers, Fried Frank Client Memorandum, June 18, 2013. 

4
  The plaintiffs made other arguments which were not ruled on in the opinion in light of the “substantial errors” found by the court. 

These other arguments included that (i) Section 13(q) and Rule 13q-1 violated the First Amendment and (ii) the SEC acted 
arbitrarily and capriciously (a) in failing to define “project” as a geological basin or province, (b) in disregarding Exchange Act 
Section 23(a)(2), which prohibits the SEC from creating unnecessary or inappropriate competitive burdens, (c) by insufficiently 

 

http://www.sec.gov/rules/final/2012/34-67717.pdf
http://www.sec.gov/rules/final/2012/34-67717.pdf
http://www.friedfrank.com/siteFiles/Publications/SEC%20Adopts%20Rules%20Implementing%20Disclosure%20Requirements.pdf
http://www.friedfrank.com/siteFiles/Publications/SEC%20Adopts%20Rules%20Implementing%20Disclosure%20Requirements.pdf
http://www.friedfrank.com/siteFiles/Publications/FINAL%20-%206-18-2013%20-%20TOC%20MEMO%20-%20SECs%20FAQs1.pdf
http://www.friedfrank.com/siteFiles/Publications/FINAL%20-%206-18-2013%20-%20TOC%20MEMO%20-%20SECs%20FAQs1.pdf


Fried Frank Client Memorandum 

      2 

Dodd-Frank and the implementation of the rule, the court vacated Rule 13q-1 on the following two 

grounds – grounds the court characterized as “substantial errors”:  

 Misreading the statute to require the public filing of annual reports. The court found that the SEC 

misread the statute as requiring resource extraction issuers to file the annual reports on new 

Form SD publicly on the SEC‟s EDGAR filing system. Among its findings, the court noted that the 

language in Section 13(q)(2)(A) neither made any reference to, nor included any implication of, a 

requirement to “publicly” file the annual reports, and found the language in Section 13(q)(3)(A) 

that the SEC “shall make available online, to the public, a compilation of the information required 

to be submitted” in the annual reports supportive of the contrary interpretation taken by the court 

that public disclosure of a subset of the information from the annual reports, and not the annual 

reports themselves, was intended.  

 Denying exemption where foreign law prohibits disclosure of payments. Although the SEC 

acknowledged concerns raised by commentators that certain countries prohibit disclosure of 

payments covered by the rule, which creates the potential for significant economic losses and 

competitive burdens for resource extraction issuers, the SEC included no exemption to alleviate 

these concerns. In particular, the plaintiffs argued that these rules “„could add billions of dollars of 

[additional] costs‟ through the loss of trade secrets and business opportunities,” which would be 

after the initial and ongoing cost of compliance estimated by the SEC to be approximately $1 

billion and between $200 and $400 million, respectively. Noting this potential and that the SEC 

conducted no further analysis on the potential adverse economic effects of the rule and overly 

relied on the purpose of the statute, the court found that the SEC acted arbitrarily and capriciously 

by not providing an exemption for foreign countries that prohibit disclosure of these payments. 

The court characterized the omission of any exemption in the face of these arguments as a 

“serious error that independently invalidates” Rule 13q-1.  

As resource extraction issuers are not currently required to comply with Rule 13q-1, the court viewed 

vacating the new rule and remanding to the SEC for further proceedings as the most appropriate 

decision, particularly given that the alternative would be “requiring compliance with an invalid Rule whose 

substance might change significantly” in light of the decision. 

Key Takeaways  

This decision will delay the implementation of Section 1504 of Dodd-Frank, which still requires the SEC to 

adopt rules implementing the statute. Until the SEC adopts a revised version of the rule or successfully 

appeals the decision, resource extraction issuers will not have to comply with Rule 13q-1, which would 

have become effective beginning with fiscal years ending after September 30, 2013. The SEC has not 

commented on this decision or indicated how it will respond. In the meantime, resource extraction issuers 

should benefit from efforts already taken to comply with Rule 13q-1, such as implementing appropriate 

internal procedures and tracking mechanisms and taking other steps towards compliance, given the rule- 

making requirement imposed by Dodd-Frank.   

Furthermore, the National Association of Manufacturing, the U.S. Chamber of Commerce and the 

Business Roundtable have raised similar challenges in the same federal court against rules adopted by 

the SEC implementing the “conflict minerals” disclosure requirements in Section 1502 of Dodd-Frank, 

                                                                                                                                                                           

evaluating the costs and benefits of the rule and (d) in failing to solicit additional comments before providing the cost-benefit 
analyses in the final rule. 
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which require an issuer to disclose certain information about conflict minerals used in its business if the 

materials are necessary to the functionality or production of a product manufactured, or contracted to be 

manufactured, by the issuer.
5
  A decision by the court, which heard oral arguments in early July, is 

expected in the near future. 

* * * 

Authors: 

Joshua T. Coleman 

Stuart H. Gelfond

                                                      
5
  For more information about the “conflict minerals” disclosure requirements, see Conflict Minerals Disclosure Adopted by SEC 

(Practical Steps for Compliance), Fried Frank Client Memorandum, September 25, 2012, and SEC Provides Additional Conflict 
Minerals Guidance, Fried Frank Client Memorandum, June 18, 2013. 
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This memorandum is not intended to provide legal advice, and no legal or business decision should be 

based on its contents. If you have any questions about the contents of this memorandum, please call your 

regular Fried Frank contact or an attorney listed below: 

Contacts: 

New York: 

Valerie Ford Jacob +1.212.859.8158 valerie.jacob@friedfrank.com  

Andrew B. Barkan +1.212.859.8468 andrew.barkan@friedfrank.com  

Daniel J. Bursky +1.212.859.8428 daniel.bursky@friedfrank.com 

Stuart H. Gelfond +1.212.859.8272 stuart.gelfond@friedfrank.com 

Michael A. Levitt +1.212.859.8735 michael.levitt@friedfrank.com 

Paul D. Tropp +1.212.859.8933 paul.tropp@friedfrank.com 

Joshua Wechsler +1.212.859.8689 joshua.wechsler@friedfrank.com 

Washington, D.C.:   

Richard A. Steinwurtzel +1.202.639.7120 richard.steinwurtzel@friedfrank.com 

London:   

Joshua T. Coleman +44.20.7972.9198 joshua.coleman@friedfrank.com 

Robert P. Mollen +44.20.7972.9604 robert.mollen@friedfrank.com 
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