
To Our Clients and Friends 

Memorandum 
friedfrank.com 

Copyright © 2013 Fried, Frank, Harris, Shriver & Jacobson LLP 08/06/2013 

A Delaware Limited Liability Partnership 

1 

 

Changes to the Private Offering Market:   
SEC Eliminates Prohibition on General 
Solicitation, Disqualifies Bad Actors, and 
Proposes New Rules 

On July 10, 2013, the Securities and Exchange Commission (“SEC”) adopted two important rule 

amendments that significantly impact the private securities offering market: 

(1) under certain circumstances, general solicitation and general advertising (“general solicitation”) 

will no longer be prohibited for private securities offerings made pursuant to Rule 506 of 

Regulation D or Rule 144A under the Securities Act of 1933 (the “Securities Act”); and 

(2) private offerings under Rule 506 will be disqualified if certain felons and other “bad actors” are 

involved. 

The SEC also proposed rule amendments that seek to enhance its ability to evaluate changes in the 

private offering market and address the development of practices in Rule 506 offerings. Most notably, any 

written general solicitation materials would be required to be submitted to the SEC no later than the date 

of their first use in the offering. 

I. Eliminating the Prohibition on General Solicitation and General Advertising in Certain Offerings 

Section 201(a) of the Jumpstart Our Business Startups Act (the “JOBS Act”) directed the SEC to permit 

general solicitation in offerings made under Rule 506, provided that all purchasers of the securities are 

accredited investors, and to permit offers of securities pursuant to Rule 144A to persons other than 

qualified institutional buyers (“QIBs”), including by means of general solicitation, provided that the 

securities are sold only to persons that the seller reasonably believes are QIBs.  The SEC proposed rule 

amendments on August 29, 2012 to implement the JOBS Act mandate.  The final rule amendments that 

the SEC adopted this month are substantially similar to the proposed rule amendments, with one notable 

modification discussed below. 

Under new Rule 506(c), an issuer may use general solicitation to offer its securities, provided that (1) the 

issuer takes reasonable steps to verify that all investors are accredited investors (as defined in Rule 501 

of Regulation D), (2) all purchasers of the securities are accredited investors at the time of the sale of 

securities and (3) the issuer otherwise complies with Regulation D. 
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Reasonable Steps to Verify – Principles-Based Approach 

The determination of the reasonableness of the steps taken to verify an accredited investor requires an 

objective assessment by an issuer.  In making such determination, an issuer is required to consider the 

facts and circumstances of each purchaser and transaction including: 

(1) the nature of the purchaser and the type of accredited investor that the purchaser claims to be 

(e.g., if the purchaser is an entity that is a registered broker-dealer listed on FINRA’s 

BrokerCheck website, or if the purchaser is a natural person who claims to satisfy the applicable 

income test or net worth test); 

(2) the amount and type of information that the issuer has about the purchaser (e.g., if there is 

publicly available information in filings with a regulatory body, or if there is third-party information 

that provides reasonably reliable evidence); and 

(3) the nature of the offering, such as the manner in which the purchaser was solicited to participate 

in the offering, and the terms of the offering, such as a minimum investment amount (e.g., if the 

purchaser was solicited through a public website or newspaper, or through a database of pre-

screened accredited investors maintained by a reasonably reliable third-party; if the minimum 

investment amount is sufficiently high such that only accredited investors could reasonably be 

expected to meet it). 

In adopting a principles-based approach, the SEC noted the sliding scale nature of the verification 

requirement:  the more likely it appears that a purchaser qualifies as an accredited investor, the fewer 

steps the issuer would have to take to verify accredited investor status, and vice versa.  If an issuer has 

actual knowledge that the purchaser is an accredited investor, then the issuer will not have to take any 

steps at all.  Regardless of the particular steps taken, issuers should retain adequate records regarding 

the steps taken to verify that a purchaser was an accredited investor. 

Non-Exclusive List of Methods for Verification 

In response to the SEC’s proposed Rule 506(c), commenters requested that the SEC provide examples 

of “reasonable steps” for purposes of the verification requirement.  In light of these commenters’ requests, 

the SEC modified the proposed rule amendments to include in the final rule a non-exclusive list of the 

following four methods that issuers may use to verify that a natural person is an accredited investor, 

provided that the issuer does not have actual knowledge that the purchaser is not an accredited investor. 

(1) For accredited investors based on income, an issuer may review copies of any IRS form that 

reports income (e.g., a Form W-2, Form 1099, Schedule K-1, and Form 1040) for the two most 

recent years, and obtain a written representation from the investor that he or she has a 

reasonable expectation of reaching the income level necessary to qualify as an accredited 

investor during the current year.  The issuer should obtain the written representation from, and 

review copies of such forms for, both spouses if the accredited investor status is being based on 

joint income. 

(2) For accredited investors based on net worth, an issuer may review one or more of the following 

types of documentation, dated within the prior three months, and obtain a written representation 

from the investor that all liabilities necessary to make a determination of net worth have been 

disclosed.  For assets:  bank statements, brokerage statements and other statements of 

securities holdings, certificates of deposit, tax assessments and appraisal reports issued by 

independent third parties.  For liabilities: a consumer report (i.e., a credit report) from at least one 
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of the nationwide consumer reporting agencies, dated within the prior three months.  The issuer 

should obtain the written representation from, and review copies of such documentation for, both 

spouses if the accredited investor status is being based on joint net worth. 

(3) An issuer may obtain a written confirmation from a registered broker-dealer, an SEC-registered 

investment adviser, a licensed attorney, a certified public accountant, and, depending on the 

circumstances, certain other third parties, that such person or entity has taken reasonable steps 

to verify that the purchaser is an accredited investor within the prior three months and has 

determined that such purchaser is an accredited investor. 

(4) With respect to any existing investor that participated in an issuer’s prior offering as an accredited 

investor, the issuer may obtain a certification by such investor at the time of sale that he or she 

qualifies as an accredited investor. 

The SEC reaffirmed its view that Congress intended to retain the existing reasonable belief standard in 

Rule 501(a) in determining whether an investor is an accredited investor.  If an issuer has taken 

reasonable steps to verify that a purchaser is an accredited investor and had a reasonable belief that 

such purchaser was an accredited investor at the time of sale, the issuer will not lose its ability to rely on 

Rule 506(c) for an offering even if it is later discovered that a person who is not an accredited investor 

purchased securities in such offering. 

No Modification to Existing Exemptions; Updates to Form D 

Issuers that do not wish to verify the accredited investor status of purchasers or that wish to sell privately 

to non-accredited investors may continue to rely on existing Rule 506(b) to conduct offerings subject to 

the prohibition against general solicitation.
1
  For an ongoing offering under Rule 506 that commenced 

before the effective date of the rule amendments, the issuer may choose to continue the offering after the 

effective date in accordance with the requirements of either Rule 506(b) or Rule 506(c).  An issuer relying 

on the new rule will need to indicate on its Form D that the offering is being made in reliance on Rule 

506(c).  The SEC revised Form D to add and update the applicable checkboxes.  An issuer that checks 

the box for Rule 506(c) may not also check the box for Rule 506(b).  An issuer that initially relies on Rule 

506(b) may switch to the exemption in Rule 506(c); however, an issuer that initially relies on Rule 506(c) 

and conducts a general solicitation will not be able to switch to the exemption in Rule 506(b) for that same 

offering. 

Issuers may also continue to rely on the statutory exemption in Section 4(a)(2) of the Securities Act, 

which exempts transactions by an issuer not involving any public offering.  Such issuers will continue to 

be restricted in their ability to use general solicitation and be subject to state blue sky requirements. 

Issuers should keep in mind that any general solicitation materials would be subject to the anti-fraud 

provisions of Rule 10b-5 and that new Rule 506(c) does not affect their requirement to comply with other 

rules that may apply in connection with any solicitation (e.g., rules of the Financial Industry Regulatory 

                                                      

1
  Issuers relying on Rule 506(b) may continue selling privately to up to 35 non-accredited investors who meet 

existing Rule 506’s sophistication requirements. 
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Authority, the SEC’s advertising rule under the Investment Advisers Act of 1940 (the “Advisers Act”) and 

the rules of foreign jurisdictions).
2
 

Changes to Rule 144A 

The final rule amendments permit securities offered pursuant to Rule 144A to be offered to persons other 

than QIBs, including by means of general solicitation, provided that the securities are sold only to persons 

whom the seller reasonably believes are QIBs. 

Integration with Offshore Offerings 

The SEC reaffirmed its view that, consistent with their historical treatment, concurrent offshore offerings 

conducted in compliance with Regulation S will not be integrated with domestic unregistered offerings that 

are conducted in compliance with Rule 506 or Rule 144A, as amended.  We believe this to mean that 

general solicitation activities undertaken for the domestic offering in compliance with Rule 506(c) should 

not constitute “directed selling efforts” for purposes of the Regulation S safe harbor. 

Specific Issues for Private Funds 

Investment Company Act of 1940 

The SEC reaffirmed that the effect of Section 201(b) of the JOBS Act is to permit private funds to engage 

in general solicitation in compliance with new Rule 506(c) without losing their exclusions under Section 

3(c)(1) or Section 3(c)(7) of the Investment Company Act of 1940 (the “Investment Company Act”).  The 

SEC noted that it has carefully considered certain commenters’ concerns that private funds engaging in 

general solicitation may raise certain investor protection issues.  The SEC also noted that other 

commenters believe that additional measures regarding private fund advertising are not necessary 

because the anti-fraud provisions of the federal securities laws continue to apply.  While the final rule 

amendments do not place additional limitations on general solicitation by private funds, the SEC stated 

that it will monitor and study the development of private fund advertising and undertake a review to 

determine whether any further action is necessary.  In addition, the proposed rules described below 

include additional requirements for private funds. 

Investment Advisers Act of 1940 

The SEC reminded advisers to private funds that they remain subject to Rule 206(4)-8 under Advisers 

Act, which provides that it shall constitute a fraudulent, deceptive or manipulative act, practice or course 

of business within the meaning of Section 206(4) of the Advisers Act for any investment adviser to a 

pooled investment vehicle to “(1) make any untrue statement of material fact or to omit to state a material 

fact necessary to make the statements made, in light of the circumstances under which they were made, 

not misleading, to any investor or prospective investor in the pooled investment vehicle; or (2) otherwise 

engage in any act, practice or course of business that is fraudulent, deceptive, or manipulative with 

respect to any investor or prospective investor in the pooled investment vehicle.”  The SEC suggested 

that advisers to private funds review their policies and procedures regarding, among other things, the 

nature and content of private fund sales literature, including general solicitation materials, to determine 

                                                      

2
  In addition, as discussed below, the SEC has proposed to amend Rule 156 to apply the guidance contained in 

the rule, which applies to investment company sales literature, to sales literature used by private funds. 
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whether they are reasonably designed to prevent the use of fraudulent or materially misleading private 

fund advertising.  Advisers should make appropriate amendments to these policies and procedures, 

particularly if the private funds intend to engage in general solicitation activity. 

Commodity Exchange Act 

Many private fund advisers rely on the de minimis exemption from registration as a commodity pool 

operator (“CPO”) under the Commodity Exchange Act as provided by Rule 4.13(a)(3) of the Commodity 

Futures Trading Commission (“CFTC”).  In addition, private fund advisers registered as CPOs often rely 

on CFTC Rule 4.7 to claim certain disclosure, reporting and recordkeeping relief with respect to their 

funds that engage in more than a de minimis amount of commodity interest trading.  Both rules include a 

prohibition against marketing to the public, although we believe that the prohibition in CFTC Rule 4.7(b) 

applies only to certain collective trust funds offered pursuant to the exemption from registration under 

Section 3(a)(2) of the Securities Act by banks that are registered as CPOs.  Reliance on CFTC Rule 

4.13(a)(3) would appear to be inconsistent with engaging in a general solicitation permitted by new Rule 

506(c) without action from the CFTC.  In this regard, the Managed Funds Association has petitioned the 

CFTC to amend the CPO regulations to be consistent with the JOBS Act and securities regulations; 

however, this petition remains pending with the CFTC as of this date. 

II. Disqualification of Felons and Other “Bad Actors” from Rule 506 Offerings 

Section 926 of the Dodd-Frank Wall Street Reform and Consumer Protection Act (the “Dodd-Frank Act”) 

required the SEC to adopt rules to disqualify certain securities offerings from reliance on Rule 506, in 

form substantially similar to the bad actor disqualification provisions contained in Rule 262 of Regulation 

A, but with an expanded list of disqualifying events.  The SEC proposed rule amendments to implement 

this mandate on May 25, 2011.  The final rule amendments that the SEC adopted generally are 

consistent with the proposed rule amendments, with the principal difference being that the final rule will 

apply only to triggering events occurring after the effectiveness of the rule amendments, and pre-existing 

events will be subject to mandatory written disclosure (under the proposed rule, pre-existing events would 

have been covered as disqualifying events).  Additional modifications to the proposed rule, as adopted in 

the final rule, are discussed below. 

Covered Persons 

Under new Rule 506(d), an issuer may not rely on the Rule 506 exemption (regardless of whether it 

engages in a general solicitation under the new rules) if the issuer or any other person covered by the 

rule has had a disqualifying event within the applicable timeframe.  Persons covered by the rule are: 

(1) The issuer, any predecessor, and any affiliated issuer; 

(2) Any director, officer, general partner or managing member of the issuer; 

(3) Any beneficial owner of 20% or more of the issuer’s outstanding voting equity securities; 

(4) Any investment manager to a pooled investment fund issuer, as well as such investment 

manager’s directors, executive officers, other officers participating in the offering, and the 

investment manager’s general partners or managing members, as well as such general partners’ 

or managing members’ directors, executive officers, and other officers participating in the offering; 

(5) Any promoter connected with the issuer in any capacity at the time of the sale; and 
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(6) Any directly or indirectly compensated solicitor, as well as its directors, executive officers, other 

officers participating in the offering, general partners, and managing members. 

The proposed rule would have applied to any officer of the issuer or any officer of a compensated 

solicitor, and to any beneficial owner of 10% or more of any class of the issuer’s securities.  The SEC 

narrowed the final rule’s scope by limiting the rule’s application to an issuer’s or compensated solicitor’s 

executive officers and other officers participating in the offering, and to beneficial owners of 20% or more 

of the issuer’s outstanding voting equity securities.  Whether an officer participates in an offering will be a 

question of fact.  Further, the SEC did not define “beneficial ownership” or “voting securities”, and it is not 

clear whether beneficial ownership is determined for this purpose based on voting authority, pecuniary 

interest, or on some other basis.  The adopting release states that the SEC intends the term “voting 

securities” to be applied based on whether security holders have or share the ability, either currently or on 

a contingent basis, to control or significantly influence the management and policies of the issuer through 

the exercise of a voting right.  For example, the SEC stated that securities that confer to security holders 

the right to elect or remove the directors or equivalent controlling persons of the issuer (e.g., the general 

partner), or to approve significant transactions, such as acquisitions, dispositions, or financings, would be 

considered voting securities.  Conversely, securities that confer voting rights limited solely to approval of 

changes to the rights and preferences of the class would not be considered voting securities.  As a result, 

whether a large investor in a private fund is a covered person would depend on whether the investor is 

deemed to hold voting securities, which may depend on the terms of the fund.  For example, if an investor 

holds more than 20% of the limited partnership interests in a fund that provides limited partners with the 

right to remove the general partner, that investor likely would be deemed a covered person. 

While the proposed rule would not have included investment managers to pooled investment funds 

among the covered persons, the SEC broadened the final rule’s scope by expanding the rule’s application 

to investment managers to pooled investment funds, as well as their principals. 

Disqualifying Events 

The disqualifying events enumerated in the final rule include: 

(1) Criminal convictions within 10 years (five years in the case of issuers) in connection with the 

purchase or sale of any security, making of a false filing with the SEC, or arising out of the 

conduct of business as an underwriter, broker-dealer, investment adviser, or paid solicitor; 

(2) Court injunctions and restraining orders entered within five years in connection with the activities 

listed above; 

(3) Final orders by certain state and federal regulators (including the CFTC) that (i) bar the person 

from association with any entity regulated by such regulator, or from engaging in the business of 

securities, insurance or banking, or savings association or credit union activities, or (ii) are based 

on a violation of any law or regulation that prohibits fraudulent, manipulative, or deceptive 

conduct, issued within 10 years; 

(4) SEC disciplinary orders relating to the registration, activities, functions, operations, or 

associations of broker-dealers and investment advisers; 

(5) SEC cease-and-desist orders entered into within five years in connection with any scienter-based 

anti-fraud provision of the federal securities laws or Section 5 of the Securities Act of 1933; 

(6) Suspension, expulsion, or a bar from association with a self-regulatory organization for the 

duration of the suspension, expulsion, or bar; 
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(7) SEC stop orders and orders suspending the Regulation A exemption issued within five years or in 

the process of being determined whether to be issued; and 

(8) U.S. Postal Service false representation orders including temporary or preliminary orders entered 

within five years. 

The rule looks to the timing of the disqualifying event (e.g., a criminal conviction or court order) and not 

the timing of the underlying conduct.  A triggering event that occurs after effectiveness of the rule 

amendments will result in disqualification, even if the underlying conduct occurred before effectiveness. 

Disclosure of Prior Disqualifying Events 

While Rule 506(d), as adopted, does not cover disqualifying events that occurred prior to the rule’s 

effectiveness, new Rule 506(e) requires issuers to furnish to each purchaser, a reasonable time prior to 

sale, a description in writing of any event that would have triggered disqualification but for the fact that it 

occurred prior to the effectiveness of the new rule.  The disclosure requirement will apply to all offerings 

under Rule 506, regardless of whether purchasers are accredited investors.  The SEC stated that it 

expects that issuers will give reasonable prominence to the disclosure to ensure that information about 

pre-existing bad actor events is appropriately presented in the total mix of information available to 

investors.  A “reasonable time prior to sale” has the same timing that currently applies to disclosures to 

non-accredited investors under Rule 502(b)(1).  Only sales made after the effective date of the new rule 

will be subject to mandatory disclosure. 

Reasonable Care Exception 

The final rule amendments include an exception from disqualification for offerings where the issuer 

establishes that it did not know, and in the exercise of reasonable care could not have known, that a 

disqualification existed because of the presence or participation of another covered person.  In addition, 

the failure to furnish required disclosure on a timely basis will not prevent an issuer from relying on Rule 

506 if the issuer establishes that it did not know, and in the exercise of reasonable care could not have 

known, of the existence of the undisclosed matter.  The steps an issuer should take to exercise 

reasonable care will vary according to the particular facts and circumstances.  For continuous, delayed, or 

long-lived offerings, reasonable care will include updating the factual inquiry on a reasonable basis. 

Waivers 

The SEC’s Director of the Division of Corporation Finance may grant a disqualification waiver if it 

determines that an issuer has shown good cause that it is not necessary under the circumstances that the 

registration exemption be denied.  Additionally, disqualification will not arise if, prior to the relevant sale, 

the court or regulatory authority that entered the relevant order, judgment, or decree advises in writing, 

whether in the relevant judgment, order, or decree, or separately to the SEC or its staff, that 

disqualification should not arise as a consequence of such order, judgment, or decree.  No waiver will 

need to be sought for a person subject to such an order, judgment, or decree, since disqualification will 

not arise in these circumstances. 

Certification on Form D 

Issuers claiming a Rule 506 exemption will need to confirm in the signature block of Form D that the 

offering is not disqualified from reliance on Rule 506 for one of the reasons stated in Rule 506(d). 
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III. Proposed Amendments to Private Offering Rules 

In response to certain comments received on proposed Rule 506(c) on the elimination of general 

solicitation, the SEC proposed a number of amendments in conjunction with the adoption of new Rule 

506(c).  The proposals include changes to filing requirements for Form D, additional items in Form D, 

requirement to include legends in written general solicitation materials, requirement to submit written 

general solicitation materials to the SEC, application of registered fund sales literature guidance to private 

fund sales literatures, and additional disqualification provisions. 

Changes to the Timing of Filing Form D 

The SEC proposed amendments to Rule 503 of Regulation D.  As proposed, issuers would be required to 

make an advance filing of Form D in a Rule 506(c) offering, due no later than 15 calendar days in 

advance of the first use of general solicitation. The “Advance Form D” would include 

 Basic identifying information on the issuer; 

 Information on the issuer’s principal place of business and contact information; 

 Information on related persons; 

 Information on the issuer’s industry group; 

 Identification of the exemption or exemptions being claimed for the offering; 

 Indication of whether the filing is a new filing or an amendment; 

 Information on the type(s) of security to be offered; 

 Indication of whether the offering is related to a business combination; 

 Information on persons receiving sales compensation; and 

 Information on the use of proceeds from the offering. 

After the filing of an Advance Form D, an issuer would be required to file an amendment providing the 

remaining information required by Form D within 15 calendar days after the date of first sale of securities 

in the offering.
3
  An issuer that provided all of the information required by Form D in the Advance Form D 

would not need to file an amendment unless otherwise required.  An issuer would also be able to file an 

Advance Form D without contemplating a specific offering, in order to have the flexibility to conduct an 

offering using general solicitation. 

As proposed, issuers would also be required to file a final amendment to Form D within 30 calendar days 

after the termination of any offering conducted in reliance on Rule 506 (whether or not general solicitation 

was used). 

                                                      

3
  An issuer that has already filed a Form D containing complete information with respect to a Rule 506(c) offering  

would not be required to file an Advance Form D.  This could occur, for example, when the use of general 

solicitation begins after the offering is underway and the first sale of securities has occurred for which a Form D 

has been filed more than 15 calendar days before the commencement of the general solicitation in the offering. 
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Additional Items in Form D 

The SEC proposed to amend Form D to require additional information, primarily in regard to offerings 

conducted in reliance on Rule 506.  Additional items in Form D for offerings conducted pursuant to Rule 

506 would require the following information: 

 the number and types of accredited investors that purchased securities in the offering; 

 if a class of the issuer’s securities is traded on a national securities exchange, ATS, or any other 

organized trading venue, and/or is registered under the Exchange Act, the name of the exchange, 

ATS, or trading venue, and/or the Exchange Act file number, and whether the securities being 

offered under Rule 506 are of the same class or are convertible into or exercisable or 

exchangeable for such class; 

 if the issuer used a registered broker-dealer in connection with the offering, whether any general 

solicitation materials were filed with FINRA; 

 in the case of a pooled investment fund advised by investment advisers registered with, or 

reporting as exempt reporting advisers to, the SEC, the name and SEC file number for each 

investment adviser who functions directly or indirectly as a promoter of the issuer; 

 for Rule 506(c) offerings, the types of general solicitation used or to be used; and 

 for Rule 506(c) offerings, the methods used or to be used to verify accredited investor status. 

Under the proposals, Rule 507 of Regulation D would be amended to disqualify an issuer from relying on 

Rule 506 for one year for future offerings if the issuer, or its predecessor or affiliate, did not comply, within 

the last five years, with all of the Form D filing requirements in a Rule 506 offering (disregarding failures to 

comply that occurred before the effective date of the rule). 

Requirements for Written General Solicitation Materials 

The SEC proposed new requirements and amendments in connection with Rule 506(c) offerings.  First, 

the SEC proposed to add new Rule 509 to require all issuers to include: (i) legends in any written general 

solicitation materials used in a Rule 506(c) offering; and (ii) additional disclosures for private funds if such 

materials include performance data.  Second, the SEC proposed amendments to Rule 156 under the 

Securities Act that would extend the guidance contained in the rule to the sales literature of private funds. 

Required Legends 

Proposed Rule 509 of Regulation D would require all issuers to include, in a prominent manner, the 

following legends in all written general solicitation materials: 

 The securities may be sold only to accredited investors, which for natural persons are investors 

who meet certain minimum annual income or net worth thresholds; 

 The securities are being offered in reliance on an exemption from the registration requirements of 

the Securities Act and are not required to comply with specific disclosure requirements that apply 

to registration under the Securities Act; 

 The SEC has not passed upon the merits of or given its approval to the securities, the terms of 

the offering, or the accuracy or completeness of any offering materials; 
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 The securities are subject to legal restrictions on transfer and resale, and investors should not 

assume they will be able to resell their securities; and 

 Investing in securities involves risk, and investors should be able to bear the loss of their 

investment. 

A private fund would also need to include a legend disclosing that the securities offered are not subject to 

the protections of the Investment Company Act.  Any written general solicitation materials of a private 

fund that include performance data would be required to include a legend disclosing that: 

 performance data represents past performance; 

 past performance does not guarantee future results; 

 current performance may be lower or higher than the performance data presented; 

 the private fund is not required by law to follow any standard methodology when calculating and 

representing performance data; and 

 the performance of the fund may not be directly comparable to the performance of other private 

or registered funds. 

All performance data would need to be as of the most recent practicable date considering the type of 

private fund and the media through which the data will be conveyed, and the private fund must disclose 

the period for which performance is presented.  If the performance presentation does not include the 

deduction of fees and expenses, the private fund would need to disclose that the presentation does not 

reflect the deduction of fees and expenses and that if such fees and expenses had been deducted, 

performance may be lower than presented. 

Under the proposed rules, an issuer would be disqualified from relying on Rule 506 for future offerings if 

such issuer, or its predecessor or affiliate, has been subject to any order, judgment, or court decree 

enjoining such person for failure to comply with proposed Rule 509. 

Submission of Written General Solicitation Materials to the SEC 

The SEC proposed Rule 510T that would require an issuer conducting an offering in reliance on Rule 

506(c) to submit to the SEC any written general solicitation materials used in connection with the offering.  

Under the proposed rule, the materials would need to be submitted no later than the date of first use.  The 

materials submitted to the SEC would not be publicly available and would not be treated as being “filed” 

or “furnished” for purposes of the Securities Act or Exchange Act, including the liability provisions of those 

Acts.  Proposed Rule 510T would expire two years after the effective date. 

Under the proposed rules, an issuer would be disqualified from relying on Rule 506 for future offerings if 

such issuer, or its predecessor or affiliate, has been subject to any order, judgment, or court decree for 

failure to comply with proposed Rule 510T. 

Amendments to Rule 156 

The SEC proposed to amend Rule 156 to apply the guidance contained in the rule to sales literature used 

by private funds.  Rule 156 under the Securities Act is an interpretive rule that provides guidance on the 

types of information in investment company sales literature that could be misleading for purposes of the 

federal securities laws.  Whether a statement involving a material fact is misleading depends on an 
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evaluation of the context in which it is made.  Rule 156 outlines certain situations in which a statement 

could be misleading. 

Conclusion 

The effective date of the new rules, and the deadline for comments on the proposed rules, is September 

23, 2013.  Although the elimination of the ban on general solicitation is a significant change to the law, it 

remains to be seen how widely Rule 506(c) will be used by issuers given the costs and administrative 

burden associated with verifying the accredited investor status of every purchaser.  Additionally, if the 

SEC adopts the proposed rules amending Form D and the new requirements for general solicitation 

materials, issuers may find that the costs of relying on Rule 506(c) may simply outweigh the benefits.  

Finally, Rule 506(d), as adopted, represents an improvement from its proposed version, given that 

disqualification will apply only to triggering events occurring after the rule’s effectiveness.  However, Rule 

506(e) requires issuers to disclose any disqualifying event that pre-dates the effectiveness of the rule 

amendments.  This disclosure must be furnished to purchasers a reasonable time prior to sale for all 

securities sold beginning on September 23, 2013. 
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Lisa M. Schneider  Tel: +1.212.859.8784 lisa.schneider@friedfrank.com  

http://www.friedfrank.com/index.cfm?pageID=42&itemID=102&more=1
mailto:jonathan.adler@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=132&more=1
mailto:larry.barshay@friedfrank.com
mailto:larry.barshay@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=145&more=1
mailto:john.bibona@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=253&more=1
mailto:jessica.forbes@friedfrank.com
http://friedfrank.com/index.cfm?pageID=42&itemID=1246&more=1
mailto:robert.mclaughlin@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=774&more=1
http://www.friedfrank.com/index.cfm?pageID=42&itemID=540&more=1
mailto:kenneth.rosh@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=563&more=1
mailto:lisa.schneider@friedfrank.com
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Asset Management (continued) 

New York 

Ian M. Schwartz Tel: +1.212.859.8830 ian.schwartz@friedfrank.com 

David W. Selden Tel: +1.212.859.8775 david.selden@friedfrank.com 

Edward F. Ughetta Tel: +1.212.859.8409 edward.ughetta@friedfrank.com 

Washington, DC 

Richard I. Ansbacher Tel: +1.202.639.7065 richard.ansbacher@friedfrank.com 

Walid Khuri Tel: +1.202.639.7013 walid.khuri@friedfrank.com 

Bradford R. Lucas Tel: +1.202.639.7483 brad.lucas@friedfrank.com 

Andrew P. Varney Tel: +1.202.639.7032 andrew.varney@friedfrank.com 

 

Capital Markets: 

New York 

Andrew B. Barkan +1.212.859.8468 andrew.barkan@friedfrank.com  

Daniel J. Bursky +1.212.859.8428 daniel.bursky@friedfrank.com  

Stuart H. Gelfond  +1.212.859.8272 stuart.gelfond@friedfrank.com  

Valerie Ford Jacob  +1.212.859.8158 valerie.jacob@friedfrank.com  

Michael A. Levitt  +1.212.859.8735 michael.levitt@friedfrank.com  

Paul D. Tropp  +1.212.859.8933 paul.tropp@friedfrank.com  

Joshua Wechsler +1.212.859.8689 joshua.wechsler@friedfrank.com  

London 

Joshua T. Coleman +44.20.7972.9198 joshua.coleman@friedfrank.com  

Robert P. Mollen  +44.20.7972.9604 robert.mollen@friedfrank.com  

 

 

http://friedfrank.com/index.cfm?pageID=42&itemID=1347&more=1
http://www.friedfrank.com/index.cfm?pageID=42&itemID=571&more=1
http://www.friedfrank.com/index.cfm?pageID=42&itemID=897&more=1
mailto:edward.ughetta@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=110&more=1
mailto:richard.ansbacher@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=374&more=1
mailto:walid.khuri@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=421&more=1
mailto:brad.lucas@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=637&more=1
mailto:andrew.varney@friedfrank.com
http://friedfrank.com/index.cfm?pageID=42&itemID=129&more=1
mailto:andrew.barkan@friedfrank.com
http://friedfrank.com/index.cfm?pageID=42&itemID=170&more=1
http://friedfrank.com/index.cfm?pageID=316&email=daniel.bursky@friedfrank.com
http://friedfrank.com/index.cfm?pageID=42&itemID=265&more=1
http://www.friedfrank.com/index.cfm?pageID=316&email=stuart.gelfond@friedfrank.com
http://friedfrank.com/index.cfm?pageID=42&itemID=339&more=1
http://friedfrank.com/index.cfm?pageID=316&email=valerie.jacob@friedfrank.com
http://friedfrank.com/index.cfm?pageID=42&itemID=407&more=1
http://friedfrank.com/index.cfm?pageID=316&email=michael.levitt@friedfrank.com
http://friedfrank.com/index.cfm?pageID=42&itemID=630&more=1
http://friedfrank.com/index.cfm?pageID=316&email=paul.tropp@friedfrank.com
http://friedfrank.com/index.cfm?pageID=42&itemID=657&more=1
http://friedfrank.com/index.cfm?pageID=316&email=joshua.wechsler@friedfrank.com
http://friedfrank.com/index.cfm?pageID=42&itemID=193&more=1
http://friedfrank.com/index.cfm?pageID=316&email=joshua.coleman@friedfrank.com
http://friedfrank.com/index.cfm?pageID=42&itemID=545&more=1
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