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CIVIL FALSE CLAIMS ACT:  
House Subcommittees Hold Joint Hearing on 
H.R. 4854's Sweeping Amendments to the FCA
Yesterday, two subcommittees of the House Committee on the Judiciary held a joint hearing on 
H.R. 4854, entitled the "False Claims Act Correction Act of 2007."  See FraudMail Alert No. 07-
12-21.  At the hearing before the House Subcommittee on Courts, the Internet, and Intellectual 
Property and the House Subcommittee on Commercial and Administrative Law, lawmakers 
probed both sides of several key issues raised by the proposed amendments, particularly the 
public disclosure bar and Federal Rule of Civil Procedure 9(b), but left others alone—most 
notably the effect of the Supreme Court's decision eleven days ago in Allison Engine. See Allison 
Engine Co. v. United States ex rel. Sanders, No. 07-214, 2008 WL 2329722 (US June 9, 2008);  
see also FraudMail Alert No. 08-06-09.  The witnesses testifying at the hearing were a 
whistleblower, two members of the relators' bar, and one defense counsel.  In contrast to the 
Senate Judiciary Committee's hearing earlier this year on a similar Senate bill, S. 2041, the 
Department of Justice did not submit a statement or testify at the hearing on H.R. 4854.  See
FraudMail Alert No. 08-02-27.

Opening Statements and Testimony 

In an opening statement, Representative Berman, Chair of the Subcommittee on Courts, the 
Internet and Intellectual Property, gave his full support to the amendments, as did Representative 
Sanchez, Chair of the Subcommittee on Commercial and Administrative Law.  Representative 
Berman, co-sponsor of the 1986 amendments to the statute, asserted that a long list of new 
amendments clarified the intent of prior amendments.  As reasons for her support of the 
amendments, Representative Sanchez cited funds vulnerable to fraud in the war in Iraq and an 
Arkansas district court judge's suggestion that the legislature attend to some of the unresolved 
questions under the FCA's public disclosure provisions.  See United States ex rel. Montgomery v. 
St. Edward Mercy Medical Center, No. 4:05-CV-00899, 2008 WL 110858, at *3 & n.6 (E.D. Ark. 
Jan. 8, 2008) (noting the multiple "confusing" interpretations of the "peculiar" language in the 
public disclosure provisions, but also noting that the Supreme Court's decision in Rockwell had 
helped to clarify them).  Unlike the Senate hearing on S. 2041, however, where only the bill's 
sponsors appeared at the hearing, several Subcommittee members expressed concern about the 
amendments at the hearing on H.R. 4854.  Representative Coble noted at the outset the 
collateral consequences the amendments could have on small businesses, nonprofits, and
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universities.  His questions and those of Representatives Smith and Feeney to the panel about 
the current law on public disclosure and Rule 9(b) reflected concerns about the amendments.

Whistleblower Albert Campbell testified about his experience as a relator in a qui tam suit against 
Lockheed Martin concerning the LANTIRN program that built navigation and targeting systems for 
US fighter planes.  He testified about being the victim of retaliation by a subsequent employer, 
and analogized the FCA to be a "coat of armor" meant to protect whistleblowers rather than to be 
used by whistleblowers as a sword.  Relators counsel Shelley Slade testified in support of all of 
the amendments, basing her support on the growing "shadow government" of contractors working 
for the government and on the view that the amendments clarified congressional intent in the 
1986 amendments.  James Helmer, who represented the relator in the Allison Engine case, 
spoke in support of the amendments.  Although in his written testimony Helmer applauded the 
Court's holding in Allison Engine that the FCA applied to conduct by subcontractors without 
requiring evidence that the subcontractors' claims were presented to the government, he testified 
that he supported the amendments in H.R. 4854 on the basis that the Court's decision in Allison 
Engine added elements to an FCA cause of action that he did not believe were specified in the 
text of the statute.  

Defense counsel Peter Hutt testified on behalf of the US Chamber of Commerce and the US 
Chamber Institute for Legal Reform, pointing out that the amendments were unnecessary 
because the FCA in its current form is highly successful in combating fraud against the 
government.  He elaborated that the Supreme Court's decision in Allison Engine, which held that 
presentment to a US employee is not required for liability under Section 3729(a)(2), reversed the 
contrary holding in United States ex rel. Totten v. Bombardier Corp., 380 F.3d 488 (D.C. Cir. 
2004), which the bill purports to overturn.  He also testified that the bill's broad definition of 
"government money or property" and "administrative beneficiary" would sweep into the FCA 
actions now covered by state tort law, that stripping the FCA's current provisions on public 
disclosure and original source would result in parasitic suits routinely going forward, that Rule 
9(b) should continue to apply to relators' qui tam allegations, and that allowing qui tam actions by 
government employees was bad public policy.

Questions Reflecting Areas of Particular Concern:  Public Disclosure and Rule 9(b) 

The lawmakers' questions addressed concerns on both sides of the key issues raised by the 
proposed amendments, and they focused primarily on the bill's changes to the public disclosure 
bar and the removal of Rule 9(b)'s pleading requirement for FCA relators.  In answer to 
Representative Berman's question as to why defendants should be able to raise public disclosure 
as a jurisdictional shield when the DOJ has not raised it, Hutt explained that the overall purpose 
and structure of the Act--deputizing whistleblowers to come forward by offering them incentives--
also deputizes defendants that have the tools and means, through the discovery process, to do 
DOJ's job, which is to distinguish suits brought by relators with fresh information from parasitic 
suits that should be dismissed.  Representative Feeney expressed concern that the bill would not 
allow defendants to dismiss parasitic cases when DOJ was disinclined to dismiss them, or when it 
lacked the resources to do so—a key problem with the proposed amendments.  He also 
emphasized that the law should be balanced so that the statute serves as a shield rather than as 
a "sword" for relators with nothing to lose.      
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Another area of concern during the hearing was the provision removing the requirement for 
specificity in pleading fraud or mistake under Rule 9(b) in the case of relators' qui tam allegations.  
Representative Coble wondered whether it was inequitable to defendants to require the 
government's pleadings to conform to Rule 9(b) but not to require the same of relators.   He also 
asked Hutt what happened to frivolous suits currently.  Hutt answered that the two primary 
purposes of the rule—ensuring against spurious fraud allegations and giving defendants notice of 
the fraud alleged—required its application to both the government and relators.  Hutt also noted 
that the two principal grounds for weeding out frivolous suits currently are the public disclosure 
bar and Rule 9(b), that Rule 9(b) applied in other statutory causes of actions such as the 
securities laws, and that H.R. 4854 would remove both grounds for dismissal from defendants in 
FCA litigation. 

Remaining Questions about the Future of These Amendments  

While the hearing addressed some key concerns raised by the amendments, many remain.  
Without the DOJ's comments, particularly on provisions in H.R. 4854 that differ significantly from 
S. 2041, such as the Rule 9(b) provision, the public record is lacking.  More importantly, since the 
Supreme Court ruled only eleven days ago in Allison Engine, a key basis for the amendment 
expanding liability to "government money or property" and any "administrative beneficiary" has 
been reversed, raising the question of whether any amendment is necessary.  At the very least, 
this particular expansion is premature, and the lack of questions on this topic at the hearing
underscores that fact.  While many of the questions and concerns raised in the hearing were on 
the right track, it is quite clear that no one really understands or appreciates the cumulative effect 
of the sweeping changes in these amendments.   
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