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KEY CONSIDERATIONS IN DRAFTING A REGISTRATION RIGHTS 
AGREEMENT FROM THE COMPANY’S PERSPECTIVE 

The operational details of “customary” registration rights agreements may be glossed 
over as boilerplate but can create problems when the agreements are implemented.  The 
authors provide a roadmap to avoiding such problems, discussing basic terms in demand 
and piggyback agreements, provisions relating to offering mechanics, and other 
important items. 

  
By Valerie Ford Jacob, Stuart H. Gelfond, Michael A. Levitt, and David A. Kanarek * 

Registration rights are contractual rights that are 
intended to provide future liquidity to investors by 
establishing a mechanism to register securities purchased 
in a private placement.  Under Section 5 of the Securities 
Act of 1933, investors generally may not publicly resell 
securities they purchased in a private offering unless the 
resale is registered or the resale is subject to an 
exemption from registration.  Investors negotiate for 
registration rights so that they may sell their securities to 
the public in an underwritten or other public offering 
without limitation, including the resale restrictions 
imposed by Rule 144 of the Securities Act of 1933.1  

Even after exemptions to resell securities become 
available under Rule 144, registration rights enable 
investors to sell large blocks of securities to the public.  
This is preferred, notwithstanding the recent 
amendments to Rule 144 eliminating most requirements 
for non-affiliates and shortening holding periods, 
because a selling entity may prefer to sell its interest 
through an underwritten public offering.    Further, 

———————————————————— 

                                                                                 

1 The Securities Act restricts the sale of (i) restricted securities 
(whether debt or equity), which are securities that were acquired 
from a company, or from an affiliate of a company, in a 
transaction or chain of transactions not involving a public 
offering and (ii) control securities (whether debt or equity), 
which are any securities (whether restricted or otherwise) of a 
company that are held by an affiliate of that company.  Sales of  

 
   footnote continued from previous column… 
   restricted and control securities are permitted if the sale is 

registered pursuant to an effective registration statement or an 
exemption is available.  The SEC established Rule 144 to 
provide a safe harbor for sales of restricted securities and control 
securities.  If the seller complies with Rule 144, the sale will not 
violate the registration requirements of the Securities Act.  Rule 
144 imposes certain holding period, informational, volume, 
manner of sale and notice obligations in certain situations and 
for certain stockholders.  The application of the obligations are 
described more fully in footnotes 2-6, supra. 



 
 
 
 
 

registration rights agreements set forth the procedures 
for the registration of securities at the outset, which can 
avoid issues during an offering and thus provide comfort 
to the issuer and the underwriters that the offering can 
occur smoothly. 

While the broad terms of registration rights are often 
negotiated in the context of an acquisition or investment, 
there is frequently significantly less thought given to the 
mechanics set forth in the registration rights agreement 
to implement the registration rights.  Often business 
persons agree to have a “customary” registration rights 
agreement and negotiate only certain items, such as the 
number of times registration rights may be exercised and 
the allocation of expenses.  “Customary” agreements 
may not work mechanically and technical points that are 
glossed over as boilerplate can have a significant impact 
on the parties when the agreement actually has to be 
implemented.  Further, these agreements and the 
mechanics therein may be negotiated by one group of 
merger and acquisition (“M&A”) lawyers while a 
different group of securities lawyers will actually handle 
the registration and any subsequent offering.  When 
investors do focus on the mechanics, they may seek 
complete flexibility at the company’s expense without 
regard to how to best benefit the company (and 
ultimately such investors) and the actual offering that 
may occur.  The company representatives may often 
have little say or experience in registration rights 
agreements negotiated between big investors and are left 
with a document that can impose unnecessary burdens 
on the process to register investors’ securities.  In 
particular, often registration rights are provided to 
multiple small holders (which can number 100 or more) 
who do not need registration rights, particularly given 
the new shortened holding periods under Rule 144.  In 
the context of an underwritten offering, coordinating 
registration rights for each of these holders can lead to 
delays in timing, failure to be able to price deals during 
market windows, and significant additional costs.   

It is in the company’s, as well as the investors’, best 
interest to make the registration rights agreement work 
mechanically so as to eliminate unnecessary costs and 
delay in registering the securities and providing 
liquidity.  This article will address key provisions 
companies and their counsel should consider in order to 

draft a registration rights agreement that actually works 
for the company and follows the contours and business 
realities of a registered offering.  This article is not 
intended to summarize or address all of the provisions of 
a registration rights agreement; rather, it is intended to 
provide practice points for companies and their counsel 
in order to make the actual public offering process and 
the use of registration rights more manageable for the 
company. 

REGISTRATION RIGHTS 

The Securities Act restricts the sale of restricted 
securities, which are securities that were acquired from a 
company (or an affiliate of a company) in a transaction 
not involving a public offering.  Sales of restricted 
securities are permitted if the sale is registered pursuant 
to an effective registration statement or an exemption is 
available.  The Securities and Exchange Commission 
established Rule 144 to provide a safe harbor for sales of 
restricted securities.  If the seller complies with Rule 
144, the sale will not violate the registration 
requirements of the Securities Act. 

Under Rule 144 non-affiliated holders of restricted 
securities of a non-reporting company must wait a 
minimum of one year from the time the securities were 
last owned by the company or an affiliate of the 
company before they can freely sell the restricted 
securities.  Affiliates of a non-reporting company may 
sell after the one-year period subject to certain 
information requirements,2 volume limitations,3 manner 
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2 To satisfy the informational requirement, a non-reporting 
company must make certain information publicly available as 
specified in Rule 15c2-11 of the Exchange Act.  Such 
information includes, among other things, the nature of the 
company’s business, products, or services and facilities, balance 
sheets, and profit and loss and retained earnings statements and 
information regarding securities outstanding.  See § 240.15c2-
11(a)(5)(i)-(xiv), (xvi). 

3 The maximum amount of securities that may be sold under Rule 
144 during any three-month period may not exceed the greater 
of (i) one percent of the outstanding securities of the same class, 
(ii) the average weekly trading volume of that class on all 
exchanges or as reported through an automated quotation system 
for the four calendar weeks prior to the filing of the notice of 
sale, or if no such filing is required, the date of receipt of the  
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of sale,4 and notice obligations.5  For reporting 
companies, non-affiliates may sell restricted securities 
after six months subject only to certain information 
requirements6 and freely without regard to Rule 144 
compliance after one year.  Affiliates of a reporting 
company may sell after six months subject to the 
information requirements, volume limitations, manner of 
sale, and notice obligations discussed above. 

Given that the only requirement imposed by Rule 144 
on a non-affiliated stockholder is a six-month holding 
period (one year for non-reporting companies), there 
may be little reason to provide registration rights to such 
holders.  Registration rights may be less attractive to 
such holders since they will not offer any advantages 
over an unregistered transaction under Rule 144, 
including the speed of execution.  In particular, investors 
who agree to a six-month lock-up period from the date 
of the investment would be able to freely sell under Rule 
144 after six months and thus not need registration rights 
unless such investors wanted the ability to sell securities 
in an underwritten deal.  Many deals do not provide 
registration rights for a period of time after the securities 
are purchased, and once holders can demand a 
                                                                                  
   footnote continued from previous page… 
   order to execute the transaction by the broker or the date of 

execution made directly with a market maker and (iii) with 
respect to debt securities only, 10% of the tranche of debt 
securities.  Rule 144 also contains various requirements 
concerning aggregation of sales by certain related parties, 
including the aggregation of shares to be sold by two or more 
affiliates or other persons acting in concert. 

4 Generally, sales of securities under Rule 144 must be made in 
customary unsolicited “broker’s transactions,” transactions 
directly with a “market maker,” or in “riskless principal 
transactions” (a principal transaction where, after having 
received from a customer an order to buy, a broker or dealer 
purchases the security as principal in the market to satisfy the 
order to buy or, after having received from a customer an order 
to sell, sells the security as principal to the market to satisfy the 
order to sell). 

5 If the amount of securities to be sold in reliance upon Rule 144 
during any three-month period exceeds 5,000 in number or 
$50,000 in aggregate sales price, the selling security holder must 
file a notice of sale on Form 144 with the SEC concurrently with 
the placing of the broker’s order to sell, or upon the execution of 
the sale directly with a market maker.  Any person submitting 
such notice must have a bona fide intention to sell such 
securities within a reasonable time after the filing of Form 144. 

6 To satisfy the informational requirement, a reporting company 
must have been subject to reporting requirements under the 
Securities Exchange Act of 1934 for at least 90 days and must 
be current in the filing of its reports thereunder for the preceding 
12 months or such shorter period for which it has been a 
reporting company.  The company will meet this requirement as 
long as it remains current in filing its periodic reports after the 
expiration of such 90-day period. 

registration, it can take several months to go through the 
SEC process to have the registration statement declared 
effective before the holders can proceed with the 
transaction.  If registration rights are granted, the 
agreement should provide that such rights lapse for 
securities other than those held by affiliates once the 
Rule 144 holding period expires. 

Because the Rule 144 exemption is not always 
available, particularly for affiliates, registration rights 
provide a mechanism for restricted securities to be 
registered under the Securities Act and sold in a public 
offering.  Furthermore, even if Rule 144 is available, 
registration rights would be needed by large investors 
who want to sell in underwritten offerings.  There are 
two types of registration rights: demand and piggyback.  
Demand registration rights enable the stockholder to 
require the issuer to register all or a portion of its shares.  
Piggyback registration rights allow a stockholder to 
include shares in a registration being effected by the 
issuer either for its own account or for the benefit of 
other selling stockholders.  With piggyback registration 
rights, the stockholder cannot trigger the registration 
process. 

Demand Registration Rights 

A holder with demand registration rights can compel 
the company to file a registration statement with the 
SEC on the holder’s request.  Filing a registration 
statement and causing it to become effective is an 
expensive proposition and exposes the company to 
potential federal securities law liabilities associated with 
a registered offering and the restrictions placed on a 
company “in registration.”  As a result, from the 
company’s perspective the number of demands should 
be limited to two or three demands unless the holder has 
a significant amount of stock. 

Stockholders should not be able to demand an initial 
public offering (an “IPO”) generally because if the 
company is not ready, a premature IPO will not result in 
good execution and in all likelihood will not be 
successful.  It may be appropriate to allow an IPO 
demand if the holders have held the stock for a long 
period of time (e.g., five years) or for private equity 
investors who may need an IPO as their exit strategy.  
Liquidity for investors is one of many factors a company 
should consider when deciding to go public.  Being a 
public company increases administrative expenses and 
workload, creates reporting requirements, and requires 
compliance with provisions of the Sarbanes-Oxley Act, 
SEC regulations, and requirements of an exchange or 
trading market.  The exercise of demand rights for an 
IPO should not benefit one demand holder to the 
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detriment to the long-term interests of the company and 
the remaining stockholders. 

To insure that a demand registration is made for the 
mutual benefit of the company and the holders, a 
minimum percentage of shares holding demand rights 
should be required in order to initiate the demand (e.g., 
25%).  A dollar threshold pegged to the minimum public 
float amount for a particular exchange (e.g., $60 million 
for the New York Stock Exchange or $70 million for the 
NASDAQ Global Select Market) may be more 
appropriate.  This will insure that a company is not 
required to incur the time and expense of registering a 
small number of shares and incur the costs of being a 
public company. 

The Filing and Effectiveness Periods 

Time periods set forth in the registration rights 
agreement as to when a registration statement must be 
filed following a demand should be very specific (e.g., 
90 days).  It should not use language similar to the 
following:  “as soon as practical but within 90 days.”  
Although this language is typical in most registration 
rights agreements, it is too imprecise and can cause 
disagreements as to when a company is obligated to file.  
Fluctuations in the company’s stock price and the capital 
markets generally can compound disagreements 
surrounding a company’s efforts to file “as soon as 
practical” and can lead to litigation.  As a general matter, 
companies not yet public should be given at least 90, if 
not 120, days to file their registration statements with the 
SEC, and already public companies should get at least 
60 days.   

The agreement should not provide for short, specific 
time periods for the SEC to review and declare a 
registration statement effective (e.g., 30 or 60 days). The 
company cannot control the SEC process and should not 
be contractually bound to complete a process that is 
unpredictable at best.  That said, the company can agree 
to a shorter time period if it is a well- known seasoned 
issuer (a “WKSI”)7 since the WKSI registration 

statement on Form S-3 will become effective without 
SEC review.  The time period provisions for WKSIs 
should not apply when the company ceases to qualify as 
a WKSI. 

———————————————————— 

———————————————————— 

7 A WKSI is any company that meets the following criteria: (a) it 
meets the registrant requirements under Form S-3 or F-3 and (b) 
meets one of the following two tests: (1) the worldwide market 
value of its outstanding voting and non-voting common equity 
held by non-affiliates is U.S.$700 million or more or (2) during 
the last three years it issued at least U.S. $1 billion aggregate 
principal amount of non-convertible securities, other than 
common equity, in primary offerings for cash registered under 
the Securities Act.  Further, the following categories of issuers 
are deemed not to be WKSIs: ineligible issuers, voluntary filers, 
asset-backed issuers, registered investment companies, business 
development companies, and Schedule B issuers (a foreign 
government or political division of a foreign government). 

The company should agree to keep the registration 
statement effective for 60 to 90 days rather then 
indefinitely (although for a shelf registration statement, a 
longer effectiveness period would be more appropriate).   
While indefinite effectiveness is required by many 
registration rights agreements, there are burdens on the 
company to keep a registration statement effective in 
perpetuity, including the updating responsibility to file 
post-effective amendments or supplements to reflect 
material developments and monitoring when black-out 
periods are appropriate.  The updating responsibility 
normally lasts until the distribution of shares is 
completed.  Typically, if a company is current in filing 
its Exchange Act reports and proxy statements the 
registration statement on Form S-3 will likewise remain 
current.  However, there may be situations in which a 
material development is not required to be disclosed in 
periodic filings because the development does not fall 
under the requirements of Form 8-K, but a company 
would not feel comfortable selling securities at such 
time.  In such a case, the company must be able to 
impose a black-out period on resales.8  If the company 
has to impose such a black-out period, demand holders 
would know there exists material, non-public 
information about the company.  In fact, to comply with 
Regulation FD, the company may be required to 
prematurely disclose the relevant information.9  Further, 
the legal and accounting costs of preparing a registration 
statement on Form S-3 may not be insignificant.  As a 
compromise, the company can agree to unlimited shelf 

8 It is incumbent upon a company to appropriately tailor its 
contractual obligation to keep a registration statement current to 
account for the possibility that it might engage in activities such 
as merger negotiations which would necessitate the suspension 
of trading under a registration statement.  See TheraTx v. 
Duncan, No. 99-11451, 2000 U.S. App. LEXIS 38558 (11th Cir. 
2000). 

9 Under the SEC’s Regulation FD, if a company, or any person 
acting on its behalf, intentionally discloses material, non-public 
information to an analyst or an institutional investor, or to any 
other investor where it is “reasonably foreseeable” that the 
person to whom the information is disclosed will trade on the 
basis of that information, then the information must be 
disseminated to the public simultaneously with such disclosure.  
Disclosure for purposes of Regulation FD may be made on 
Form 8-K, in broadly disseminated press releases, through open 
or webcast conference calls (assuming adequate notice), or 
through other SEC filings.  Failure to disclose information as 
required by Regulation FD could result in loss of a company’s 
Form S-3 or F-3 eligibility or, if the recipient trades on the 
information, insider trading violations. 
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registration statements until the first anniversary of the 
issuance of the shares.10  This limitation should not 
adversely affect investors if they are able to sell under 
Rule 144 and will limit overhang in the market. 

Black-Out Periods 

Demand holders control the timing of a registration, 
not the company.  However, a holder may inadvertently 
pick an inopportune time to demand registration due to 
ongoing negotiations, uncertainties, contingencies, 
pending projects, or other issues that can be problematic 
to disclose or would make it undesirable for the 
company to complete a registration at that time.  
Investors typically prefer one very limited black-out 
period (e.g., 60 days per year) and only for specific 
items (e.g., merger negotiations).  However, there are 
circumstances where a company could be forced into 
premature disclosure, held liable to investors under a 
registration rights agreement, or unable to enter into 
negotiations or material business agreements.11  As a 
result, from a company’s perspective, the agreement 
should provide for multiple black-out periods each year 
(many deals allow only one) and permit each period to 
be at least 75 days (that is the SEC standard for 
preparing pro forma financial information). 

Also, from a company’s perspective, the company 
should be able to block a demand for a period of time 
per year (90 or 180 days) if the company believes it 
would have a material adverse effect on the company or 
any material transaction contemplated by the company. 

The reason for being able to invoke a black-out period 
should be in the reasonable judgment of the company.  
As described above, many deals provide that a company 
can only invoke a blackout if there is material, non-
public information in the hands of the company of a 
specific type (e.g., merger discussions) and the company 
informs the holders of the reason to impose a black-out 
period.  However, after the company signs and 
announces a material transaction, it may not have 
sufficient information (e.g., pro forma financial 
information) to make the registration statement 

complete.  Also, the company may be a party to an SEC 
investigation or a litigation that is disclosed in general 
terms but that the company may not want to, or be able 
to, provide sufficient disclosure from a registration 
statement point of view.  It is not possible to anticipate 
all the potential business reasons why a company could 
be in need of a blackout. 

———————————————————— 
10 The first anniversary mirrors the Rule 144 holding period 

requirements imposed on holders of restricted securities of non-
reporting companies.  For securities sold by reporting 
companies, a six-month period may be more appropriate. 

11 See e.g., United Telecomm. v. American Television & Comm. 
Corp., 536 F.2d 1310 (10th Cir. 1976) (the company was in 
breach of an agreement granting registration rights to an 
investor by entering into negotiations that led to a merger 
agreement because it resulted in an inability to cause a then-
pending registration statement to become effective). 

Once a registration statement has been declared 
effective, the company should have the right to require 
that holders suspend their sales if the company invokes a 
black-out period.  If the company has new material, non-
public information and it would not be desirable to 
amend or supplement the registration statement with the 
information, the registration statement will no longer be 
current and holders should rightly suspend their sales. 

In addition, demand holders should not be able to use 
a demand within 180 days of any company stock 
offering.  Since a company can usually only do one deal 
every six months, a company may be unable to raise 
capital appropriately if a demand holder is able to trump 
a company stock offering by delivering a notice first.  
This would clearly not be in the best interest of the 
remaining stockholders.  One provision that is not 
currently included in registration rights agreements but 
which would give a company flexibility would be to 
give the company the ability to conduct its own offering 
when it gets a demand notice (either prior to or 
simultaneously with the offering demanded). 

Piggyback Registration Rights 

Piggyback holders do not have the right to initiate the 
registration process.  It is, nevertheless, important to 
regulate piggyback rights.  Piggyback rights are 
significantly time consuming in the context of an 
offering, can cause delays in the registration process, and 
can complicate pricing and marketing efforts if holders 
can withdraw from a transaction at any time.  Many 
deals provide unlimited piggyback rights to all 
stockholders into perpetuity even after the shares are 
freely tradable.  This makes every offering mechanically 
difficult since the company will have to keep trying to 
track down holders with piggyback rights who would 
have no incentive to participate in a registered deal and 
may not even own any stock.  Coordinating with 
sometimes hundreds of selling stockholders becomes a 
full-time job for internal and outside counsel at the 
company. 

The company itself should have piggyback rights on 
deals resulting from a demand exercise by the 
stockholders.  Often the company is second in right to 
the selling stockholders initiating the demand.  As 
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discussed above, it will be in the best interest of 
remaining stockholders if the company is first in priority 
in any offering and those negotiating registration rights 
agreements should carefully consider providing for that. 

In negotiating initial registration rights agreements, it 
is important for those representing the company to keep 
in mind that the company will want the ability to provide 
new holders with equivalent piggyback rights without 
needing the consent of existing holders of registration 
rights, since consent may be hard to get.  This can often 
be a contentious provision and the existing stockholders 
may demand significant concessions.  However, without 
this provision, the company may not be able to raise 
money when needed. 

Piggyback rights should only apply to the registration 
of equity securities by the company or a selling 
stockholder (other than shares being registered on Form 
S-4 or S-8, or shares issued in an acquisition or debt 
securities).  Many registration rights agreements 
inadvertently permit debt and equity holders to 
piggyback on any securities offering even if not for a 
similar security. 

Companies may consider limiting piggyback rights to 
affiliates and other large stockholders, given that the 
requirements imposed by Rule 144 have been 
significantly reduced, as discussed above.  Small, non-
affiliated stockholders who have no need to register 
large block sales will be able to sell their shares in the 
market without restriction after the Rule 144 holding 
period lapses (such period depends on the reporting 
status of the company but is either six months or one 
year, as discussed above).  As a result, small 
stockholders will have no need to participate in a public 
offering and pay the higher fees charged by an 
underwriter as compared to the typical broker’s fee in a 
Rule 144 trade.  Otherwise, offering a large group of 
holders the option to exercise piggyback rights will be 
quite onerous on the company and may threaten to delay 
an offering to the detriment of larger stockholders 
participating in the offering. 

Notices to Piggyback Holders 

Registration rights agreements typically entitle 
piggyback holders to advance notice of a proposed 
registration statement filing and require the piggyback 
holder to exercise its rights within a period of time after 
receipt of the intention to file.  These notice provisions 
are actually quite crucial, particularly if there are 
multiple small piggyback holders. There is often a great 
deal of marketing pressure not to miss an opportunity to 
file and consummate a deal within certain windows of 

time in a company’s reporting calendar (e.g., before the 
company’s financial statements go “stale”) or to take 
advantage of market opportunities, and the notice 
provisions can be an unnecessary delay in the process.  
We have worked on deals with more than 100 piggyback 
holders, many of whom are no longer connected to the 
company, and the cost of compliance with these 
provisions can run into the hundreds of thousands of 
dollars.  Some companies simply do not fully comply 
with these provisions, leading to potential litigation 
claims.  Others comply with each requirement of the 
registration rights agreement, which can delay the 
offering and result in potentially missing market 
windows.  Piggyback holders may also not want notice 
of an offering too early in the process as they will have 
to decide whether or not to participate at that time and it 
may limit their options during the process.  Nevertheless, 
investors at the outset typically negotiate for notice as 
early as possible, which is often not in their, or the 
company’s, best interest. 

Registration rights agreements should be drafted to 
provide that notices should not be required to be sent 
prior to filing (e.g., 20 days before filing) but should be 
tied to printing red herrings (e.g., 20 days before 
printing).  Virtually all deals tie the notice period to the 
pre-filing period even though this makes little practical 
sense and companies generally do not want to provide 
notice before the deal happens.  In the first instance, the 
deal may never happen.  Second, and perhaps more 
importantly, the company may be deemed to be sharing 
material, non-public information by sending the notice.  
This may trigger Regulation FD disclosure (when an 
issuer discloses material, non-public information to 
certain individuals or entities, the issuer must make 
public disclosure of that information) and can block the 
recipients of the notice from selling until the registration 
statement is filed.  To avoid such a situation, registration 
rights agreements should include a confidentiality 
provision.  Further, if the notice does not block 
piggyback holders from selling, early notice can result in 
recipients selling their stock.  Also, the notice can easily 
be leaked even if provided on a confidential basis.   

Delaying the notice and response period is also 
beneficial to piggyback holders.  Piggyback holders will 
want to delay the decision on whether or not to 
participate in an offering until the last possible moment, 
given the volatility of securities markets.  This desire to 
delay is especially strong if there is a limitation on the 
number of times that piggyback rights may be 
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exercised.12  Holders also will not want material, non-
public information that can restrict their ability to trade. 

If possible, we suggest that the notice period should 
be 10 to 15 days before red herrings are printed in IPO 
situations, and five to 10 days for non-IPO situations.  If 
the SEC does not review a filing, the deal can happen 
within 10 days of filing with the SEC and a longer notice 
period may delay the deal.  Furthermore, if the company 
is WKSI-eligible, the registration statement becomes 
effective automatically, so the longer the notice period 
the more market risk for the transaction, particularly if 
the notice is not delivered before filing. 

From a piggyback holder’s perspective, the exercise 
of piggyback rights should not be required until pricing 
terms are determined.  Most deals require holders to 
decide quickly to participate but will let them withdraw 
at any time until pricing.  However, if the holder can 
withdraw up until pricing, the mechanics of actually 
completing the offering will be quite difficult.  For 
example, the underwriters will not know how many 
shares to sell.  Further, the participating holders will 
need to be available at pricing to confirm they are still in 
the deal.  A fair position is to permit holders to give a 
conditional notice whereby they will participate above a 
specified price and that they cannot withdraw above that 
price.  That will enable the company and the 
underwriters to organize the deal and know the 
parameters by which the piggyback holders will 
participate.  It will also set the expectations of the 
holders and limit their ability to withdraw from the 
offering once pricing terms become available. 

Withdrawal Rights 

As discussed above, most deals are either silent on 
withdrawal rights or effectively let stockholders 
withdraw from an offering up until pricing.  This makes 
a deal unmanageable in the days leading up to pricing 
since the company would have to be in constant contact 
with all participating holders (which could be over 100 
holders in some cases). 

In an ideal world from the company’s point of view, 
participating selling stockholders (particularly small 
holders) invoking piggyback rights should not be able to 
withdraw shares once the red herring is printed 
(particularly if the deal prices within the range in an 
IPO).  While the withdrawal of one holder from the 
offering may not require a recirculation of the 

preliminary prospectus, the downsizing of the deal may 
be a negative signal to potential or existing investors or 
may cause embarrassment to the company.  Further, it 
may decrease the size of the offering to a point at which 
the shares could have been sold in a Rule 144 
transaction, which would have saved the company the 
additional time and expense of pursuing an underwritten 
offering. 

———————————————————— 
12 See Carl W. Schneider, Pennsylvania Corporate Forms and 

Practice Manual § 36-8. 

If it is not possible to eliminate withdrawal rights 
once the red herring is printed, we suggest that 
withdrawal should be allowed only in connection with 
the conditional exercise of piggyback rights based on a 
minimum price, as discussed above. 

OFFERING MECHANICS 

Requirements to Participate 

Most standard registration rights agreements have a 
provision that requires any stockholder that wants to 
participate in the offering to do so on the terms required 
by the underwriters for all holders (including delivering 
opinions, executing powers of attorney and custody 
agreements, and executing a customary underwriting 
agreement).  Otherwise, the deal becomes 
unmanageable.  If company officers are given powers of 
attorney by the selling stockholders, the company will be 
able to sign the underwriting agreement on behalf of the 
selling stockholders, thereby eliminating the need to 
have each selling stockholder sign the agreement at the 
time of pricing. 

The most favorable provision for the deal process is 
to have the selling stockholders provide the company or 
the lead selling stockholder with the authority to price 
the deal (the other stockholders would sell at the same 
price) or at least agree to a minimum price so that the 
company or the underwriters do not have to check with 
every stockholder at the time of pricing. 

Each selling stockholder should further be required to 
timely complete a questionnaire to provide information 
for inclusion in the registration statement about that 
selling stockholder. 

Cutback Provisions; Priority on Registration 

As a general matter, the company should come first in 
any sale (other than certain demand right situations).  
After the company, all stockholders who have first-
priority registration rights should be treated equally 
rather than having the stockholder who initiated the 
demand go before all other stockholders as is the case in 
some deals.  If the party who delivers the demand had 
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the right to sell all of its shares first, there becomes a 
race to deliver the demand and the deal may happen at 
the wrong time since holders may prefer to sell first at a 
sub-optimal price than be stuck holding shares while 
others sell their shares at a sub-optimal time. 

A cutback provision will provide that if all the shares 
cannot be sold in an orderly manner, then the company 
and the underwriters can cut back the number of shares 
to be sold in the offering.  It is critical to the company to 
define this provision in a way that it will be able to 
implement.  We have worked on many deals where the 
standard is so unclear that it is difficult for advisors to 
determine if a cutback is permissible (e.g., company can 
cut back if the number of shares to be offered would 
impact the marketability of the deal).  In some 
circumstances, an amendment to the registration rights 
agreement may be required.  A fair standard for the 
company and the holders should require the underwriters 
to include shares that can be sold “in an orderly manner 
at a price that is acceptable to the company or the 
relevant stockholders.”  Further, although not typical in 
current agreements, we believe the company or a lead 
stockholder should be able to apply the standard in its 
sole discretion.  They should be able to invoke a cutback 
before the marketing of the offering begins, which will 
provide more flexibility than many registration rights 
agreements that appear only to allow a cutback at the 
time of pricing.  It may also be helpful to allow cutbacks 
of all or some of the selling stockholder shares if the 
underwriters determine it would be adverse to have any 
selling stockholder shares (e.g., in an IPO). 

The standard to invoke the cutback provision should 
not be tied to the numbers of shares that can be sold.  
Shares can always be sold at some price. 

In addition, the agreement should not require the 
investment bank to provide written advice for cutbacks.  
In our experience they are reluctant to do so. 

Holdback Agreements (Lock-Ups) 

The holdback or lock-up agreements should cover 
both the initial public offering and, for certain 
stockholders, future offerings.  The lock-up for the initial 
offerings should be for 180 days from the date of the 
underwriting agreement and for follow-on offerings 7-14 
days before, and 90 days after, the underwriting 
agreement.  Also consider whether lock-up agreements 
should not be required after the first deal or two, or for 
holders with less then a specified number of shares.  
This will reduce the paperwork needed to consummate 
follow-on offerings and provide flexibility to smaller 
holders whose sale of shares will not adversely affect the 

market price of the stock.  Note, however, that without 
additional lock-up agreements, all the shares held by 
non-affiliates could be sold after the 180-day period for 
initial offerings since the six-month holding period 
imposed by Rule 144 will also lapse.  Accordingly, it 
may be in the company’s and the remaining 
stockholders’ interest to require the lock-up agreements 
to extend beyond the currently standard 180 days for 
those shareholders that can sell under Rule 144.  This 
would be a departure from market practice. 

Historically, many deals did not lock up securities 
that were freely tradeable.  However, since the revised 
Rule 144 permits shares to be sold after being held for 
six months or one year, most securities sold by a 
company before an IPO would be freely tradeable when 
the company completes its IPO.  Accordingly, 
companies may want to have lock-ups apply even when 
shares are no longer registrable under the registration 
rights agreement. 

The holdback for the company should permit the 
company to issue shares in acquisitions (whether or not 
pursuant to an S-4, which is the typical carve-out) and 
permit registration for those shares to be sold. 

The holdback should include the standard 17-day 
extension periods required by underwriters to comply 
with applicable NASD and NYSE conduct rules 
regarding research.13  Very few registration rights 
agreements have this provision because it is new and the 
professionals who negotiate this provision may not be 
aware of it. 

The registration rights agreement should not include 
carve-outs for the selling stockholders since the 
underwriters may not agree with them, or only allow 
carve-outs to the extent the underwriters agree. 

———————————————————— 
13 If (1) during the last 17 days of the holdback period the 

company issues an earnings release or material news or a 
material event relating to the company occurs or (2) prior to the 
expiration of the holdback period, the company announces that 
it will release earnings results or becomes aware that material 
news or a material event will occur during the 16-day period 
beginning on the last day of the holdback period, the holdback 
restrictions imposed should continue to apply until the 
expiration of the 18-day period beginning on the issuance of the 
earnings release or the occurrence of the material news or 
material event. Without this extension period, analysts would 
not otherwise be able to publish research reports on material 
events or earnings releases per FINRA rules that limit 
publication 15 days prior to and after the expiration of a lock-
up.  See NASD Conduct Rule 2711(f)(4); NYSE Member 
Regulation Rule 472(f)(4). 
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Selling stockholders often request a “most favored 
nation” provision for their lock-up.  It may enable the 
company to get stronger lock-ups upfront since the 
stockholders know they will not be treated worse than 
the “most favored” stockholder.  However, if any 
stockholder receives a carve-out, all other stockholders 
automatically will receive the same carve-out and 
therefore it is unlikely that any stockholder will receive 
one – even for ordinary course sales or transfers to 
charities. 

The company will also often be asked to use 
reasonable efforts to get its officers, directors, and 5% 
stockholders to execute lock-ups.  The company should 
not guarantee these people would sign (particularly 5% 
holders), but rather should use its reasonable efforts to 
get its directors and officers to sign.  The company 
usually has no way to influence third-party institutional 
holders, like mutual funds or pension funds, to sign 
lockups. 

Selection of Underwriters 

The agreement should be drafted to provide that the 
company will choose the underwriter if it is selling any 
shares.  Another option is to have selling stockholders 
choose if they are exercising a demand right (many deals 
incorporate this option even if the company also sells).  
If the company is not selling in the offering, the majority 
of the selling stockholders should choose the 
underwriter. The company should always have a consent 
right not to be unreasonably withheld, other than perhaps 
in a block trade scenario. 

Providing Documents to Selling Stockholders 

The company can also agree to provide copies of the 
registration statement and amendments after they are 
filed to stockholders and perhaps copies of the SEC’s 
staff comments to the registration statement.  Since the 
documents will be available on the SEC’s website 
through EDGAR, this provision is not necessary.  In 
addition, although it seems reasonable to provide the 
comments (though they too will eventually become 
available on EDGAR), it is unlikely that the company 
will actually send the comments to all the selling 
stockholders and seek their input if there are multiple 
sellers. 

The company should agree to reasonably consider the 
selling stockholders’ comments on the registration 
statement, but should not give the selling stockholder 
final approval over the disclosure (except perhaps for 
disclosure specifically relating to the selling 
stockholder).  The company will have ultimate 

responsibility for the disclosure, but many deals provide 
that the company must accept the selling stockholder 
comments.  If the selling stockholders are allowed to 
comment on the registration statement, the registration 
rights agreement should include limited time periods in 
which to provide such comments.  Further, the 
agreement should be drafted to provide that the selling 
stockholders must deliver to the underwriters adequate 
documentation so that the underwriters may satisfy their 
due diligence defense. 

Comfort Letter and Opinions 

The company should only be required to use 
reasonable efforts to have appropriate comfort letters 
provided and addressed to the underwriters and the 
selling stockholders (if the accountants permit).  The 
company should not be required to contractually agree to 
timely deliver a comfort letter because the company does 
not control either its own accountants or the accountants 
of acquired entities, particularly in situations where the 
company has changed accountants. 

Underwriters will not do a deal without receiving 
standard legal opinions.  The company may agree to pay 
the selling stockholders’ legal fees associated with the 
opinions if they agree to use a predetermined law firm.  
This will facilitate the offering as the underwriters will 
only have to negotiate the opinions with one firm and the 
company will be able to control the process of delivering 
the opinions.  If the company has not agreed to pay these 
costs in advance, they may be uncomfortable doing so. 

Costs 

The costs of filing a registration statement, causing it 
to go effective and doing an underwritten offering can be 
quite high (even for an already public company).  
Typically, the company will pay for all costs of the 
selling stockholders, which disincentivizes selling 
stockholders to control costs.  To limit the costs of 
registration and the offering, the following provisions 
should be considered: 

• The number of counsel for selling stockholders 
should be limited to one for all of the stockholders 
combined (this will also make communications with 
the selling stockholders easier); 

• If the company starts the registration process, such 
action should count as a demand even if the selling 
stockholders later withdraw (as an alternative, the 
action would not count as a demand if the selling 
stockholders pick up the costs); and 
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• The stockholders should have a limited window 

(e.g., 60 or 90 days) to do an underwritten deal once 
the registration statement has been through the SEC 
process so that the company does not need to keep 
updating the document (and paying lawyers and 
accountants to do so) while the selling stockholders 
wait for favorable market conditions.  We are aware 
of deals where the company has had to keep 
updating the registration statement for a year or 
more. 

OTHER PROVISIONS 

Best Efforts 

As a general matter, many registration rights 
agreements modify promises made by the company to 
cause things to happen (e.g., to file the registration 
statement, to cause it to become effective, to market the 
shares to the public) by “best efforts,” “reasonable best 
efforts,” “commercially reasonable efforts” or similar 
language.  Often the standards are based on the 
precedent used and the use of different standards 
throughout the agreement is not given careful thought.  
While it may be true that it is not clear how these 
standards are measured under New York law,14 an 
agreement containing multiple standards provides a 
sliding scale as to how each standard should be 
interpreted.  As a result, the agreement should have one 
consistent standard for the company’s efforts (e.g., 
commercially reasonable efforts) and should not use 
multiple standards, which may be interpreted by a court 
to require extraordinary efforts where a higher efforts 
standard is used.  The company should never have a 
“flat” standard to make something happen (e.g., cause 
the registration statement to become effective) for items 
outside its control (e.g., effectiveness).  If the company 
or the investor wants a specific action to occur (e.g., file 
the registration statement in 30 days), the agreement 
should specifically require the action to occur and not 
use an “efforts”-based standard. 

Confidentiality 

The agreement should contain a specific 
confidentiality provision for non-public information 
provided to the parties pursuant to the registration rights 
agreement.  Information about a black-out period under 
the registration rights agreement, or perhaps notice of an 
anticipated registered offering, may be material and may 
not be permitted to be provided to stockholders under 

Regulation FD absent a specific agreement to keep the 
information confidential.

———————————————————— 
———————————————————— 14 David N. Shine, “‘Best Efforts’ Standards Under New York 

Law: Legal and Practical Issues,” M&A Lawyer (March 2004). 
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Applicable Shares 

Once shares become freely tradeable under Rule 144 
(i.e., shares that are not subject to the holding period, but 
that may otherwise be subject to information 
requirements, volume limitations, manner of sale, and 
notice obligations), they should not generally be covered 
by the registration rights agreement (although it may be 
desirable to be able to lock up shares once they become 
freely tradable after the requisite Rule 144 holding 
periods lapse, as discussed above).  Otherwise the 
company will be required to provide piggyback notices 
to stockholders who would not ordinarily need to 
participate in a registered offering in order to sell its 
shares.  Also, the shares held by these holders may be 
inadvertently locked up under the holdback provisions.  
If the continued coverage of shares is deemed of critical 
benefit to the company even after they become freely 
tradeable under Rule 144, the shares should not be 
covered by the registration rights agreement after they 
have been sold. 

Marketing Rights 

Often the marketing section of a registration rights 
agreement includes boilerplate language and requires 
management to do whatever is asked of them.  The 
registration rights agreement should be drafted to require 
management to participate in the marketing of an 
underwritten offering of selling stockholder shares 
within reason.  Management should control the timing of 
an underwritten offering such that it does not conflict 
with key business initiatives or preparing other public 
filings. 

Some deals are silent or have minimal discussion on 
marketing.  This hurts all involved in the process.  
Unclear requirements can unduly burden management 
and, from the selling stockholders’ point of view, may 
not require enough from management to result in a 
successful offering. 

CONCLUSIONS 

The considerations discussed in this article are meant 
to focus companies and their counsel on the mechanics 
of registration rights and assist with drafting more 
effective registration rights agreements.  All sides will 
benefit from having a registration rights agreement that 
works and reflects legal and commercial realities.■ 

15 See footnote 9, supra. 
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