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THE EUROPEAN 
ANTITRUST UPDATE

The European Commission (EC) has opened a new battle-
front with business. In early January, the EC published its
final report into the energy sector. Competition Commissioner
Neelie Kroes said: “This report will make uncomfortable
reading for many energy companies.” She says that
incumbent energy companies retain control of liberalised
markets. Most dramatically the EC has foreshadowed a
radical break up scenario to solve what it describes as the
failures of the internal market in energy.  

According to the report, no EU-wide, or even regional, 
market yet exists despite ten years of liberalisation.  
The report lists a litany of problems: Anticompetitive
behaviour of the networks is said to be misdirecting
infrastructure investment. Interconnections are insufficient 
as a consequence, supposedly restricting cross-border sales
and protecting market power.  Most markets are said to be
still controlled by national incumbents. The complaint is that 
the incumbents have locked-up energy sources in long-term
contracts and control imports, making wholesale energy
markets so illiquid as to prevent new market entry.  

Further, the EC complains that opaque information and 
unfair contractual terms are deliberately used to undermine

third-party access. The problems are also said to be compounded
by possible collusion between incumbent operators to 
share markets.

To tackle this, the Commission has insisted it will make full use 
of all its powers under antitrust rules, merger control rules and
state aid control. The EC has indicated that competition
investigations will be used but that regulatory change is needed.
Among the practical legislative remedies requested, one stands out
above all others in terms of its dramatic potential impact on the
industry: full ownership unbundling of transmission assets. The EC
president Manuel Barroso, in his speech introducing the EC’s
recommendations, made clear that ownership unbundling is the
central pillar.  

But unbundling – literally the break-up of integrated energy
groups – through new legislation would take years, and is certain
to face stiff opposition from some member states, particularly
France. The German government has made contradictory
statements on the proposals. Commissioner Kroes stressed that 
a break-up could be forcibly imposed on individual companies as 
part of an antitrust decision, for example as a punishment for
violating EU competition rules.  

The news is of special concern for E.on and RWE of Germany, 
GdF of France, Eni of Italy and OMV of Austria, since they are
currently subjects of EC antitrust probes. The groups’ offices were
raided in May, following suspicions they had excluded 
rivals from wholesale markets and infrastructure and of 

BREAKING UP IS HARD TO DO
EC has radical plans for energy sector

“possible collusion” between incumbents in the form of 
market sharing.

The E.on CEO has rejected the idea of ownership unbundling 
as “seizure of assets”.

The Commission acquired the power to break up companies 
that violate competition rules only in 2004 but has so far 
never used it.

A less radical alternative would involve the creation of
separate companies to manage networks that could still be
owned by large suppliers. This “Scottish model” could allow
new entrants to get access to the transmission networks on
fair terms as well as to necessary market 
sensitive information.

Concerns that would remain include doubts over whether
there would be enough new investment to create the capacity
for new competitors to enter and whether Chinese walls
separating the management company would be sufficient.
However, this may be the most market friendly solution, 
even though the EC regulators favour their more
interventionist approach.  

There may be a longer winter yet for Europe’s 
energy companies.
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EC IN BRIEF
EC Imposes Largest Ever Fine
A fine of €750 million has been imposed on the 
alleged members of an electricity transmission
technology cartel.  The largest fine of €396 million 
was imposed on Siemens A.G. Other alleged members
were Areva S.A, Alstom S.A, Schneider Electric S.A,
Hitachi Limited and Mitsubishi Corp. The case involved
gas-insulated switchgears used to regulate the flow of
electricity at power stations.  The fine reflects the
longevity of the cartel (said to be 16 years) but also 
the EC’s determination to increase penalties.

Dual pricing of pharmaceutical products
Glaxo Smith Kline has had a partial reprieve for its dual
pricing system. The EC had objected to Glaxo charging its
Spanish distributors different prices for certain drugs
depending on whether the drug was intended for sale in
or outside Spain. In practice, prices charged to
wholesalers exporting medicines are higher than those
charged to wholesalers reselling medicines to Spanish
pharmacies and hospitals. The price hike was designed 
to stamp out parallel trade to the UK where prices for
the same drugs can be markedly higher. The EC had
found that this dual pricing system constituted an anti-
competitive arrangement. However, anti-competitive
agreements can be exempted if there are countervailing
benefits. The Court agreed with the EC that the effect 
of the system restricted competition and Glaxo could not
be excused by the differences in drug prices arising from
national regulations distorting market prices. However,
the Court ruled that the EC had not carried out an
adequate examination of Glaxo’s request for exemption.
According to the Court, Glaxo provided “relevant, reliable
and credible” evidence showing that the dual pricing
scheme generated additional revenues required to
finance Glaxo’s R&D efforts or that it contributed to
innovation and intrabrand competition. The EC must now
reconsider Glaxo’s request and issue a new decision.
Both the Court’s ruling and the EC’s forthcoming decision
are of considerable importance to the European
pharmaceutical industry because several major producers
have adopted similar dual pricing systems.

Antitrust battles in the energy sector continue
The EC has brought infringement proceedings against
Spain in relation to conditions imposed on E.ON’s bid for

Endesa. The EC found that the conditions imposed by the
Spanish energy regulator (CNE) and by the Spanish Minister
of Industry violated the EC’s exclusive merger control
jurisdiction. Spain announced it will not withdraw conditions
it says are essential for security of supply.  The EC has
insisted the measures are illegal. 

In a separate development, the Commission cleared the
proposed merger between Gaz de France (GDF) and the Suez
group. The parties’ activities overlap primarily in the French
and Belgian energy markets. GDF is the incumbent French 
gas operator and is active in Belgium through SPE (jointly
controlled by GDF and Centrica). Suez controls several
Belgian energy operators including Electrabel (electricity and
gas), Distrigaz (gas), and Fluxys (gas infrastructures). The EC
made its clearance conditional on the parties’ undertaking to
divest SPE and Distrigaz, to relinquish control over Fluxys,
and to increase infrastructure capacities in France 
and Belgium.

Ryanair Phase 2 Investigation
The EC has launched an in-depth investigation into the
Ryanair/Aer Lingus deal. In October 2006, low-fare airline
Ryanair launched a €1.5 billion takeover bid for the Irish 
flag-carrier Aer Lingus. Ryanair offered a comprehensive
package of remedies to alleviate EC concerns but they were
judged inadequate. This is the first time that the EC has
opened a Phase 2 investigation into an airline merger. Major
deals, such as Air France/KLM and Lufthansa/Swiss, have
previously been authorised by the Commission following a
Phase 1 review. By opening a second phase the EC has
extended the clearance deadline until May 2007. 

Code of conduct for clearing and settlement
The EC welcomed the adoption by the clearing and settlement
industry of a new Code of Conduct. The measures detailed in
the Code aim at enhancing transparency and increasing
competition in the post-trading sector. The EC has repeatedly
urged the industry to adopt self-regulation and intends to
supervise the Code’s implementation. Initially, the Code will
apply exclusively to cash equities but the EC encouraged the
industry to extend it to other asset classes

The next issue will investigate the EC's major report into bank
and credit card fees
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The EC “one stop shop”
The European Commission (EC) has exclusive jurisdiction to
review any merger above certain thresholds within the 27-
country European Union (EU). These thresholds are set out
below. That is, if these are met the EC is a “one stop shop”.
If they are not met, national merger regulations may apply.
Normally a deal that qualifies for notification cannot be closed
before it is cleared. However, public bids can be implemented
pending clearance provided that the buyer does not exercise
the voting rights attached to securities. Exemption from the
obligation not to close before clearance is rare.

If the Commission decides that the transaction is likely
significantly to impede effective competition, it may either
make its clearance conditional on certain remedies or prohibit
the transaction. Most transactions will give rise to no
substantive issues – but if the thresholds are met they must
still be notified. Failure to notify a transaction can result in a
fine of up to 10% of the buyer’s total turnover. In extreme
cases, divestitures and other remedies may be imposed if the
transaction has already been completed.

Which deals must be notified to the EC?
A transaction is reportable to the Commission if it results 
in a change of control, called a “concentration”.
Concentrations include mergers, acquisitions of majority
stakes, and the creation of joint ventures. Control can also 
be conferred by the acquisition of a minority stake when a
minority shareholder has rights that result in “decisive
influence” Note: discussed below.
• “Investors” solely providing debt are seldom considered to

acquire control without an equity stake but advice should
always be sought on the key issue of veto rights. 

• Each change of control is a new concentration that must be 
notified, e.g. rights following syndication may give rise to a 
change of control. 

• For investment fund acquisitions, control is generally
exercised either by the fund itself, or by the investment
company that set up the fund, rather than by the original
investors in the fund.

Sole or joint control?
Sole control is normally acquired on a legal basis when an
undertaking acquires a majority of the voting rights of the
target and no other undertaking exercises decisive influence.
Decisive influence normally means the power to block actions,
referred to as negative veto rights, to determine the strategic
commercial behaviour of an undertaking.  

Joint control arises where the parent shareholders must reach
agreement on key strategic decisions concerning the target,
which is then referred to as a joint venture. The key veto

rights are generally those over the budget, the business plan,
major investments or the appointment of senior management.
Joint control may exist although there is no equality between
the two parent companies in shares or representation. 

If control arises then the fund or company with control will 
be designated an “undertaking”. This is significant because 
the turnover of each undertaking is taken into account for 
the purposes of the turnover thresholds. An undertaking’s
turnover includes the turnover of the whole group to which 
it belongs. The turnover of the target, however, only includes
the turnover of the business to be acquired and does not
include the seller’s turnover. 

Only joint ventures that are “full function” are caught by
merger control (although antitrust rules apply to all other
joint ventures as well). These are joint ventures which can
perform on a lasting basis all the functions of an autonomous
economic entity, e.g. where it will have its own management,
access to key resources, staff, assets and finance and is
established on a “lasting basis”.

What are the thresholds that trigger EC merger control?
A transaction must be notified to the EC if in the previous
financial year (i) the undertakings’ combined worldwide
turnover exceeds €5 billion and (ii) the EU turnover of at
least two of the undertakings exceeds €250 million, unless
each undertaking achieves more than two-thirds of its EU
turnover within one and the same Member State. There is 
an alternative set of thresholds which can be triggered if at
least two undertakings exceeds €100 million in EU sales
AND have sales in at least three EU member states in excess
of €25 million, (but only if the parties combined in each of
those three member states have turnover in excess of 
€100 million.) 

“Turnover” essentially means net revenue, i.e. sales in the
ordinary course of business, net of VAT and taxes directly
related to sales (such as excise tax) but excluding intra-group
sales. For an investment fund this means aggregating the
revenues of all its investee companies as well as
management fees. This can be a pain-staking exercise,
especially where investee companies are not under the sole
control of the fund, and sales must also be allocated to the
country where the customer was located at the time of 
the sale.

What does the clearance process involve?
Filing must be made by the purchaser when acquiring sole
control and by all the parties in the case of a merger or
acquisition of joint control. The good news is that there is 
no filing fee. 

The bad news is that the preparation of the Form CO requires

PRIVATE EQUITY DEALS
WHEN ARE THEY CAUGHT BY EU MERGER CONTROL?
Private equity deals are in the spotlight more than ever before. According to a study by Deloitte there may be 
€1 trillion available to the European private equity market over the next three years. Where once competition
regulators seemed less concerned with private equity transactions – that is no longer the case. When
investment funds active in Europe make acquisitions they must comply with EU and national merger control
requirements. Summarised below are the “need to know” rules.

a considerable amount of time and resources. Unlike HSR
filings in the USA, a Form CO must include the definition and
analysis of all relevant markets, market shares and conditions of
competition. 

There is no deadline for filing and a Form CO can be filed as 
early as the parties have a draft agreement, as long as they
can show a “good faith intention” to conclude a binding
agreement (an MOU or LOI for instance). However, the EC
determines whether the information contained in the form is
“complete” and only this designation starts the statutory time
period for review. 

The EC has introduced a “simplified procedure”, under which
the parties can file a Short Form CO where their market
shares are below certain thresholds. Acquisitions by
investment funds often qualify for Short Form CO but this 
still requires the assessment of market shares at an early
stage of the process and the commission’s agreement.

Upon receiving a notification, the EC will publish a notice
inviting third parties to comment on the transaction. Business
secrets contained in the Form CO will not be divulged to third
parties. The EC may, however, also request information from
competitors, customers and suppliers. 

Most transactions are cleared by the Commission within 25
business days following notification (extended to 35 business 
days if the parties offer commitments). If the transaction
raises serious competition concerns and the parties do not
offer sufficient commitments, the Commission opens an in-
depth investigation. This investigation (called Phase 2) may 
last up to four additional months. In 2006, the Commission
received 356 notifications but opened Phase 2 proceedings 
in only ten cases, i.e. less than 3%.

EC decisions can be appealed to the Court of First Instance 
(CFI) and ultimately to the European Court of Justice (ECJ). 
Third parties are increasingly challenging EC decisions. 

When are national competition authorities involved?
When a transaction does not exceed the EU merger control
thresholds, it may be reportable in one or several Member 
States. National thresholds vary from one country to another. 
If a transaction is reportable in at least three Member States, 
the parties may ask the relevant national authorities to refer the
case to the EC. A request for referral generally extends the 
review procedure by a month. However, a successful request may
substantially reduce the parties’ legal costs and the difficulty of
managing clearances in multiple jurisdictions. Conversely if
the EC has jurisdiction a national authority may ask to
examine that part of the transaction that particularly relates
to its national market.

Practical tips to surviving EC merger control: get the Fried
Frank team involved at an early stage.
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The French Minister of the Economy has approved the merger between CanalSatellite and TPS, the two French
satellite TV platforms - but subject to 59 remedies. The new entity, to be called Canal Plus France, is now under
sole control of Vivendi Universal (VU). The companies TF1, M6 and Lagardere, all active in the media sector,
have retained minority holdings. This is a landmark decision in several aspects because of the high level of
concentration on certain markets and the unusually high number of behavioral remedies which will require 
close monitoring. 

VU claimed that the merger should be authorized because of: (i) the countervailing bargaining power from rights
holders (which was largely accepted); and (ii) the increased competition from cable, ADSL, DTT and telecom
operators (which had less success). The decision involved an analysis in each relevant market, described below.

Acquisition of Rights: In relation to the acquisition of TV rights, restraints were placed on the acquisition of movie
rights for pay-TV, video on demand (VoD) and pay-per-view (PPV). VU agreed to limit its future contracts with US
studios to a maximum duration of three years. Regarding the acquisition of VoD and PPV rights to recent American
and French movies, non-exclusivity was largely seen as the answer although this would require renegotiation of
some existing contracts.

The exclusive acquisition of sports rights by the new entity was considered a barrier but VU gave a commitment 
to give access to a sport and a premium channel. VU agreed to reduce the duration of future contracts to three
years and not to tie the acquisition of free and pay-TV rights. 

Broadcast and Marketing: The new entity would have a monopoly in the broadcast and marketing of premium
channels. However, agreement was reached to give access to the TPS Star premium channel to all third-party
distributors, excluding DTT (digital terrestrial television) and cable, on a non-exclusive basis for a period of five
years. VU also gave guarantees to ensure that the channel supplied would remain attractive. In relation to cinema
channels the parties committed to give access to three cinema channels on a non-exclusive basis, to third-party
distributors (excluding DTT and cable) for a period of five years. VU also committed to give access to Sport+ on 
a non-exclusive basis to third-party distributors (excluding DTT and cable) for five years. 

Distribution: In relation to the distribution of pay-TV channels the investigation showed that ADSL operators 
are best placed to develop competition on this market. Remedies were adopted concerning access to attractive
channels and the protection of independent channels that would allow these operators to become active
competitors. Cable operators were guaranteed the continuation of existing contracts with the new entity and VU
agreed to give access to its channels distributed on DTT on a non exclusive basis to third parties. 

It is important to note that the Minister raised the possible coordination between the new entity and the minority
shareholders (Lagardère, TF1 and M6). The remedies adopted by the parties were regarded as sufficient to
overcome these risks of collaboration.

CANAL SATELLITE
-TPS MERGER

According to a study by Deloitte there may be €1 trillion available to the
European private equity market over the next three years.
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Czech Republic: record fine for abusing dominant 
position upheld
Telefonica O2 Czech Republic has lost its appeal against
a fine of CZK205 million (€7.25 million) imposed by
the Czech Competition Office for abuse of dominance.
The fine is the highest one upheld by the Court with
regard to a single undertaking.

Denmark: loyalty rebates are not necessarily an 
abuse of dominance
The Danish Competition Appeals Tribunal quashed a
decision of the Danish Competition Council, which found
the public service television broadcaster TV 2 guilty of
abusing its dominant position by offering customers
loyalty rebates on a yearly basis. The Tribunal
considered the special characteristics of the market for
commercial advertising spots and concluded that, in
order for an abuse to be found, something more than
yearly progressive rebates must be shown even in the
case of a dominant undertaking.

Germany: FCO blocks acquisition of Excel 
by Coherent
The German Federal Cartel Office (FCO) has blocked
the acquisition of Excel Technology Inc. by Coherent. It
is believed to be the first foreign-to-foreign merger the
FCO has blocked. US regulators cleared the merger in
May. FCO argued that the acquisition would create a
dominant position in Germany for low-powered lasers.
Commitments to mitigate the negative effect on

NATIONAL ROUND UP
competition offered by the parties were rejected by the FCO,
in particular because they were behavioural. According to
German competition law commitments requiring continued
control of the merged entity cannot be accepted. 

Italy: new powers for the Italian Competition Authority
Changes to the Italian Competition Act confirm the Italian
Competition Authority’s ability to order interim measures. The
Authority can order interim measures in urgent cases where,
on the basis of a preliminary investigation, there is a risk of
serious, irreparable damage to competition. If a party does
not comply with the order they are liable for fines of up to
3% of turnover. The changes also provide powers for the
Italian Competition Authority to implement leniency programs
and to accept commitments from parties under investigation. 

Slovakia: fines on building company cartel confirmed
The Council of the Slovak Antimonopoly Office has confirmed 
the decision of the Antimonopoly Office to impose fines on
six building companies for participating in a cartel for the
tender of a motorway construction contract. The Council
imposed an unusually high fine of €37.5 million on the six
building companies and justified the amount by reference to
the seriousness of price-fixing and collusion in a public tender.

Sweden: proposal to change merger control thresholds
Changes to Swedish merger notification turnover thresholds
have been proposed by the Competition Authority. At present,
a transaction has to be notified if the companies concerned
have a world-wide turnover in excess of SEK 4 billion

(approx. €430 million) and at least two of the parties
each have a turnover of more than SEK 100 million
(approx. €10.7 million) in Sweden. The Authority now
proposed to change the rules so that mergers would be
required to be notified if the companies have a combined
turnover in excess of SEK 1 billion (approx. €107
million) in Sweden and at least two of them each have
an annual turnover in Sweden of SEK 200 million
(approx. €21 million).

UK: OFT Investigates BskyB
The OFT has announced that it will further investigate the
acquisition by BskyB of an 17.9% stake in public
broadcaster ITV. An OFCOM inquiry is also still ongoing.
In the meantime  the OFT believes the size of the stake
may have given BskyB enough control over ITV that a
merger situation has been created.  Third parties have
been invited to comment on whether BskyB’s influence
will lead to a substantial lessoning of competition.

UK: Tesco land inquiry
Details of its supermarket inquiry have been released by
the Competition Commission. The initial statement was
not as critical of the big supermarket chains as many in
the sector had feared. The inquiry, which will run for
about another 6 months, has called for more scrutiny of
supplier contracts and the large land banks held by Tesco
in particular, but also of other chains, that many impede
entry.  Nonetheless the Commission made a welcome
statement that it did not aim to “punish success”.
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UK’s first damages award in private “Follow On” Suit 
In the UK affected private parties, can bring a follow on damages claim if the OFT has found an undertaking
in violation of competition laws. The CAT had granted interim follow on damages to Healthcare at Home (HH)
– the first time it has done so. In 2003, the OFT imposed a £6.8 million fine on Genzyme for supplying
drugs at a price that squeezed HH’s margins and as abuse of dominance. This penalty was later reduced to
£3 million by the CAT. Based on the OFT’s decision, HH sued Genzyme for damages before the CAT. The CAT
ruled that Genzyme had admitted its liability for margin squeezing and that HH was likely to obtain a
substantial judgment against Genzyme. Genzyme had also made admissions about pricing that would help
establish quantum. Consequently, the CAT has granted HH interim damages of £2 million. However, the
parties have now settled the case.

Price-fixing agreements between suppliers and retailers
The UK Court of Appeal has upheld the CAT’s judgments and OFT’s decisions against JJB Sports, Argos and
Littlewoods in cases relating to the pricing of replica football kits and of Hasbro toys and games. Both cases
involved situations where a supplier facilitated price-fixing arrangements between its retailers. The Court  
ruled that even though there is no horizontal price-setting agreement, a retailer violates competition law if it
discloses to its supplier its future pricing intentions intending the supplier to pass on that information to its
competitors. The information must actually be used to influence pricing. The Court said it did not decide if
there was a violation when it could reasonably be foreseen that the information could be passed on to a
competitor. The parties had argued that the ruling would severely restrict normal commercial discussions
between supplier and customer. 

Freeze on single branding 
Impulse ice-cream has been the subject of EU competition proceedings for 10 years. The issue has been
whether ice cream freezers can be exclusively tied to one brand.  An earlier case from Ireland held that the
free loan of freezers in exchange of the exclusive use of these freezers foreclosed the impulse ice cream
market in Ireland. This was despite the fact the clause was a standard practice in the relevant market, and
adopted at the retailers’ request. The European Court of Justice has now upheld the earlier judgment that 
bans exclusivity.

High Court upholds extradition
Two UK High Court judges have dismissed appeals by Mr Ian Norris against an order for his extradition to the
USA on charges of conspiracy to fix prices.  Norris has argued, amongst other things, that the price-fixing
charges were not a criminal offence at the time and so could not be subject to extradition.  The Court found
that the common law conspiracy to defraud could encompass cartel activity if an element of dishonesty were
present.  This is despite the fact that no such case had ever been brought in England prior to the Enterprise
Act 2002 which now makes certain cartel offences criminal.  It is reported that Mr Norris intends to appeal 
to the House of Lords.

SEE YOU IN COURT
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